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Foreword

It is a remarkable feature of the enlightenment in eighteenth-century Scotland that
many of the most distinguished moral philosophers of that era assigned to their
students texts based upon the writings of the early modern natural jurists. The works
of Grotius, Pufendorf, and Locke were commented upon, supplemented, annotated,
and adapted for the use of students at the universities of Glasgow, Edinburgh, and
Aberdeen—only St. Andrews seems to have been the exception—from the end of the
seventeenth century to the late eighteenth century. The professors who lectured on
natural rights theories included Francis Hutcheson, Adam Smith, and Thomas Reid at
the University of Glasgow; William Law, William Scott, John Pringle, and James
Balfour at the University of Edinburgh; and George Turnbull and David Verner at the
University of Aberdeen. What prompted these professors, civic authorities, and noble
patrons of universities to insist upon instruction of pupils in the language and
literature of natural rights?

The attractions of the natural rights tradition for the political and academic leadership
of post-revolutionary Scotland were many. It was a body of writing consistent with
the principles of the Revolution of 1688. In the writings of Grotius, Pufendorf, and,
especially, Locke, students would find exposed the errors of the political thinking of
the pre-revolutionary era: of patriarchalism, the divine right of kings, and indefeasible
hereditary right. They would learn instead that men have a natural right to life, liberty,
and property; that they have a natural right to defend themselves and others; that there
is a natural obligation to keep promises; that governments have their origin in the
consent, express or tacit, of the people. The derivation of rights and obligations from
the law or laws of nature appealed to Scottish legislators and professors for another
reason. Scottish civil law, particularly in the seventeenth and eighteenth centuries,
was much indebted to Roman law. Grotius, Pufendorf, and the many commentators
on their writings who taught in universities in Europe illustrated their moral and
political principles by rules and cases drawn from Roman civil jurisprudence. Scottish
students of law frequently completed or supplemented their legal studies abroad;
study of the writings of the natural jurists prepared them for those studies and for the
practice of law in Scotland. Further, the moral philosophy courses offered in Scottish
universities in the seventeenth century had been systems of scholastic ethics which
exhorted students to cultivate a way of life which would lead to beatitude, or lasting
happiness. The difficulty with these systems, as identified by representatives of the
Scottish universities in the 1690s, was not the end or objective of these studies;
longing for beatitude was acknowledged to be the law of nature; the weakness of
those systems was the method proposed for the attainment of this end, the method of
scholastic Aristotelianism. Natural jurisprudence set before the student a different
method and agenda for the attainment of happiness; the systems of Grotius,
Pufendorf, and Locke were all of them explicitly opposed to scholastic
Aristotelianism. Their systems offered instead an understanding of the law or laws of
nature attended by rights and obligations which comprised a new ordering of the
duties of men and citizens.
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It was Gershom Carmichael (1672—1729), the first Professor of Moral Philosophy at
the University of Glasgow, where he taught from 1694 until his death, who introduced
the natural rights tradition to the universities of Scotland. He did so in a manner which
reconciled the natural rights theories of Grotius, Pufendorf, and Locke with Roman
law and with the law of nature understood in the scholastic manner as longing for
beatitude or lasting happiness.

Gershom Carmichael was born in London. He was the son of Alexander Carmichael,
a Scottish Presbyterian clergyman, who died in 1677. His mother, Christian Inglis,
later married the Scottish theologian and mystic James Fraser of Brae. Gershom
Carmichael was educated at the University of Edinburgh, 1687-91. He taught briefly
at the University of St. Andrews, 1693-94. In 1694 he was appointed at the
University of Glasgow through the good offices of the family of the Duke and
Duchess of Hamilton and their son, to whom he dedicated the first of his
Philosophical Theses (printed below), and his relative, John Carmichael, Earl of
Hyndford, to whom he dedicated a second set of Philosophical Theses, 1707 (also
printed below). In 1727, when the regenting system at the University of Glasgow was
terminated, he was appointed Professor of Moral Philosophy.

He was reputed to be a demanding teacher. Robert Wodrow, one of his students in the
1690s, described him as ““a hard student, a thinking, poring man ... singularly
religious. ... A little warm in his temper, but a most affectionate, friendly man.”1
Some years later he was considered by another of his students to be the “best
Philosopher here.”2 As a regent he was responsible for teaching all parts of the
philosophy curriculum: logic, metaphysics (ontology and pneumatology, or science of
the mind or soul, which was taken to include natural theology), moral philosophy, and
natural philosophy. He composed his own introduction to logic (printed below) which
was designed as a commentary on the Port Royal logic, or The Art of Thinking. He
also composed a short system of natural theology (also printed below) which provides
a succinct exposition of Reformed scholastic, or dogmatic, theology. It was written
originally to supplement, and in part replace, the texts he assigned his students in
metaphysics, the Pneumatological and Ontological Determinations of the Dutch
metaphysician Gerard de Vries. His particular specialty was moral philosophy. The
extended exposition of natural rights (printed below) derives from a commentary on
Samuel Pufendorf’s shorter work On the Duty of Man and Citizen. The main outlines
are present in lectures delivered at the University of Glasgow in 1702-3; the details,
as they appear below, were worked out over many years of reflection and debated
with the outstanding moral philosophers and natural jurists of Europe. In the fourth
and final year, he taught physics; his texts were the Physica of Jean Le Clerc and the
physics of Newton adumbrated by David Gregory and later by Willem Jacob
’sGravesande.

In his selection of texts for students and in his manner of commenting upon them,
Carmichael was careful to exclude from consideration the canonical texts of Aristotle.
He described “the forms of speaking of the Aristotelian School” as “obscure,
ambiguous and, as it were, deliberately fashioned for deception.”3 He maintained,
however, that the scholastic ethics taught in Reformed or Presbyterian universities in
the seventeenth century had propounded a truth of fundamental importance. It was
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that all human beings long for lasting happiness, or beatitude. We can never achieve
lasting happiness in this life, given the fallen, imperfect condition of mankind. But
longing for happiness is an inescapable condition of life. And this longing is most
appropriately expressed in veneration of God.

This was the first law of nature in Carmichael’s natural jurisprudence, that every man
signify his longing for lasting happiness in reverence for God. One may signify such
reverence directly, in worship of God, or indirectly, in respect for God’s creation: in
self-respect and in respect for others. These were the second and third laws of nature,
that one respect oneself and that one be sociable, or have respect for others. And there
was no more appropriate way of signifying respect for persons, in Carmichael’s view,
than to acknowledge that every individual should be considered to enjoy certain
natural rights. And it was the proper vocation of the moral philosopher to specify
those rights and indicate how they apply to oneself and to others in various conditions
of life.

Carmichael’s understanding of the laws of nature permitted him an appreciably
different perspective on social life from that of Pufendorf. Pufendorf had argued that
the cultivation and preservation of sociable living obliged all members of society to
obey superior powers: husbands, fathers, masters, rulers. Carmichael thought
otherwise. He maintained (with Grotius and Locke and against Pufendorf) that every
individual has a natural right of self-defense. He concurred with Locke’s reasoning
that in the state of nature (in a world not yet occupied or appropriated, a negative
community, as Pufendorf had conceived it) every man may have a right to property in
things on which he has labored (without waiting upon the agreement of others, as
Pufendorf had maintained). He argued further, again on the authority of Locke, but
putting the matter more unequivocally than Locke had ever done, that no man has the
right to enslave another, “for men are not among the objects which God has allowed
the human race to enjoy dominion over.”4 He defended the theory, common to all the
early modern natural jurists, that civil or political societies have their origin in an
original contract, a theory which appealed to post-revolutionary Scottish thinkers,
inasmuch as it excluded (particularly in Locke’s formulation) any claim to political
power on the grounds of hereditary right.

One of the persistent themes in Carmichael’s commentary was his insistence, against
Pufendorf, that individuals and peoples have a right to resist governments which
invade their rights and liberties. Carmichael considered such a right of resistance to be
a corollary of the respect for oneself and for others required by the law of nature. The
same concern for the rights of individuals and of peoples led him to challenge
Pufendorf’s theory that subjects may be forced to consent to a government imposed
by a conqueror for the sake of peace and sociable living. Carmichael’s concern was
again the loss of liberty and self-respect of individuals and peoples. He insisted,
against Pufendorf, on the continuity of the Scottish people and, against George
Mackenzie, on the limited government of Scotland in ancient times. He believed that
the liberty and dignity of the Scottish people had been well secured by the limitations
insisted upon in the Act of Union of 1707 and by the accession of the House of
Hanover, “a family which has given us the most Serene King George, today happily
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ruling over us, and which will continue to afford a line of pious Kings, who will
endure, if Britain’s prayers prevail, as long as the sun and the moon.”5

The academic world which Carmichael inhabited included moral philosophers and
natural jurists beyond the boundaries of Scotland and Great Britain. Pufendorf’s texts
on moral philosophy and the law of nature were required reading for university
students across Protestant Europe. The common language of academic life, Latin,
facilitated direct exchange, mutual assistance in the clarification of ideas, and debate.
Carmichael referred frequently in his observations on the law of nature to Gottlieb
Gerhard Titius (1661-1714), author of a commentary on Pufendorf, and a
distinguished professor of Roman law at the University of Leipzig. Titius was
particularly critical of Pufendorf’s depiction of the state of nature as a condition of
indigence, weakness, and malice. Titius described the state of nature as a condition of
natural sociability and moderate self-love. He was also critical of Pufendorf’s account
of the pretended advantages of civil society. Titius reminded readers that in society
subjects often suffer from persecution and cruelly conducted wars. He described
slavery, in language noted by Carmichael, as “a sure sign of the death of sociability.”6

The outstanding authority on natural jurisprudence in the early eighteenth century was
Jean Barbeyrac (1672—1744). His translations and voluminous commentaries on the
writings of Grotius, Pufendorf, and Cumberland were remarkable for their erudition.
He considered the early modern natural law tradition the most effective antidote to
skepticism in morals and politics. But he also acknowledged the validity of many of
the insights of Pierre Bayle and others. He corresponded with Locke and shared many
of Locke’s theological convictions. He quarreled with orthodox members of the
Reformed Church in the cities where he taught: in Berlin, Lausanne, and Groningen,
where he spent the latter part of his life (1717-44).

Carmichael wrote to Barbeyrac and sent him a copy of the first edition of his
Supplements and Observations on Pufendorf’s work On the Duty of Man and Citizen.
Barbeyrac responded in kind,7 sending Carmichael the fourth edition of the same
work, which contained Barbeyrac’s long rejoinder to criticisms of Pufendorf that had
been made by Leibniz. He subsequently acknowledged assistance he had received
from Carmichael in interpreting Pufendorf and on points of translation.8 The two men
agreed that Pufendorf had made insufficient provision for the natural right of self-
defense. They agreed that Locke’s explanation of the right of property as the product
of labor was more satisfactory than Pufendorf’s account, which made proprietorship
dependent on consent. They further agreed that a people must be allowed a right of
resistance to a government that attempts to deprive its subjects of their rights. But
they frequently differed: on the interpretation of contracts; on quasi contracts, or
obligations arising from the circumstances of life; on the rights of slaves; on whether
societies, as distinct from governments, had their beginnings in a contract; and on the
rights of conquerors. Their differences turned ultimately on whether considerations of
humanity, of a disposition of reverence for the deity, of the relevance of the divine
court or forum should have a place in natural jurisprudence. Barbeyrac was skeptical
of the appropriateness of such considerations in natural law. In Carmichael’s
understanding of the law of nature, reverence for God and for God’s creation were
matters of fundamental importance.

PLL v5 (generated January 22, 2010) 9 http://oll.libertyfund.org/title/1707



Online Library of Liberty: Natural Rights on the Threshold of the Scottish Enlightenment: The
Writings of Gershom Carmichael

Carmichael was succeeded as Professor of Moral Philosophy at the University of
Glasgow by Francis Hutcheson, who generously acknowledged his debt to
Carmichael in his own work prepared for the instruction of students, 4 Short
Introduction to Moral Philosophy:

The learned will at once discern how much of this compend is taken from the writings
of others, ... to name no other moderns, from Pufendorf’s smaller work, de officio
hominis et civis, which that worthy and ingenious man the late Professor Gershom
Carmichael of Glasgow, by far the best commentator on that work, has so supplied
and corrected that the notes are of much more value than the text.9

Hutcheson’s relationship with Carmichael is complicated by the fact that the
distinctive feature of Hutcheson’s moral philosophy, as expressed in his English
language writings directed to adult readers—his theory of a moral sense which brings
ideas of virtue and vice before the mind—has no parallel in Carmichael’s work.
Hutcheson was also concerned to emphasize that moral distinctions did not depend
upon whether or not one might be judged to have acted in a spirit of reverence for the
deity. Insofar as the enlightenment in Scotland may be considered to have been a
repudiation of Reformed or Presbyterian scholasticism, Carmichael must be perceived
to have been a figure of a pre-enlightened era. But in his closely argued, often
inspired celebration of the natural rights of individuals and of peoples, Carmichael’s
work may be seen to have marked an enduring moment in moral and political
speculation. It contributed, very fundamentally, to shape the agenda of instruction in
moral philosophy in eighteenth-century Scotland. It may also be found to be relevant
today.
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Part |

Natural Rights

From Supplements and Observations upon Samuel Pufendorf’s On the Duty of Man
and Citizen according to the Law of Nature, composed for the use of students in the
Universities, by Gershom Carmichael, Professor of Philosophy in the University of
Glasgow:

the second edition with additions and amendments (Edinburgh, 1724)
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Editorial Note

In the last paragraph of his preface (pp. 19-20), Carmichael refers his readers to an
appendix located at the end of his commentary (pp. 211-17) in which he sets out the
propositions of moral science in what he takes to be their proper order. The chapter
headings and the sequence in which the chapters are arranged in this edition for the
most part follow the order which Carmichael proposes in his appendix. The
organization of this edition therefore attempts to reflect the distinctive character and
argument of Carmichael’s natural jurisprudence.

Readers interested in consulting Carmichael’s Latin text may be guided by the note
numbers. Carmichael himself numbered each of his annotations after the book,
chapter, and section of Pufendorf’s On the Duty of Man and Citizen. We have
followed this practice and appended Carmichael’s number to each of the annotations.
Thus 11.4.5.1 appended to the note on pp. 14142 refers to Carmichael’s first note to
On the Duty of Man and Citizen, book 11, chapter 4, section 5.

The editors have included all the significant annotations that Carmichael published.

Some smaller notes, which consist largely of cross-references and elementary
explanations, have been omitted.
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Chapter 1
On Moral Philosophy, Or The Science Of Natural Jurisprudence

Greetings To The Generous Reader1l

No one with the least tincture of learning can be ignorant of the fact that philosophy
has been brought to a much happier condition in our own lifetime and in that of our
parents than it had previously enjoyed. This has happened in two ways: philosophy
has been purged of the absurdities of previous ages, and it has been enriched by
outstanding improvements. And it has occurred not only in natural philosophy, where
it has not escaped the attention of the general public that advances have been made by
distinguished scientists which have contributed also to the refinement of the arts, but
the other parts of philosophy have been no less happily cultivated. And of these none
owes more to the achievements of the hundred years just past than Moral Science.

This science had been most highly esteemed by the wisest of the ancients, who
devoted themselves to its study with great care. It then lay buried under debris,
together with almost all the other noble arts, until a little after the beginning of the last
century, when it was restored to more than its pristine splendor (at least in that part of
moral science which concerns the mutual duties of men and which is much the greater
part because of the variety of cases that occur here) by the incomparable Hugo
Grotius in his outstanding work The Rights of War and Peace.2 And from that time
the most erudite and celebrated scholars in Europe, as if aroused by the sound of a
trumpet, have vied with one another in the study of this noblest and most useful
branch of learning.

For more than fifty years, scholars more or less confined their studies within the limits
set by Grotius; inasmuch as some reduced his work to epitomes, others illustrated it
with notes and commentaries, and others made various criticisms of it. I do not
include in this company those famous Englishmen, Selden and Hobbes, since the one
restricted himself to the so-called books of Noah and the teaching of the Hebrew
doctors built upon them,3 while the other set out, not to illustrate the study of the law
of nature, but to corrupt it.4 But then that most-distinguished man, Samuel Pufendorf,
decided that something more should be attempted. By arranging the material in the
work of Grotius in a more convenient order and by adding what seemed to be missing
from it to make the discipline of morals complete, he produced a more perfect system
of morals in those books that bear the title Of the Law of Nature and Nations.5
Subsequently, he reduced this system to a compendium in this elegant treatise to
which we have devoted some little care of our own.6

When this treatise was published, it began to be used for teaching purposes in the
universities. And it was recognized by reasonable judges of these things that there is
no other genuine philosophy of morals than the philosophy that elicits and
demonstrates from evident principles founded in the nature of things those duties of
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men and citizens which are required in the individual circumstances of human life.
And so the science of the law of nature, however different in appearance it might
seem from the ethics which had long prevailed in the schools, was no different in aim
and subject matter; it was the same subject, more correctly taught, and therefore better
able to reach the goal which the other had sought with uncertain direction.

For all writers on ethics had always professed that it was the science which would
direct human actions to goodness, that is, to conformity with the law of nature or, as
they commonly say in the schools, with the right dictates of reason.7 But by what
means can any science direct human actions to conform with the law of nature unless
it is by showing what that law prescribes, what it forbids, and what sanctions it
employs to enforce its precepts, that is, what good awaits those who observe its
precepts and what evil will ensue for those who neglect them? Whatever distinctions
one may make between scholastic ethics§ and natural jurisprudence, one must not
attribute them to the nature of moral science itself but to the spurious or genuine
manner of teaching it. The same observation is made by the distinguished Titius in the
prolegomena, section 48, to his own Observations on this treatise of Pufendorf’s.9

Nor should it be objected that the subjects which form a great part of the scholastic
ethics are not to be found in recent writings on the doctrine of natural law. For if one
cuts out some of the things which appear too frequently in every part of scholastic
philosophy, empty quibblings and arguments about words which ought to be excluded
from the whole range of the sciences, if one also excises those things which can be
defined only on the basis of supernatural revelation and must be left therefore to
theology, if, finally, one sets aside those purely theoretical questions which are more
appropriately treated today in pneumatology, what remains can easily find its place in
the study of natural law, although it has been too much neglected until now by recent
writers; and so it will be included in what follows.

No one who cares sincerely about duty, and recognizes that a common rule of duty is
given to all men, can doubt that every individual is obliged to seek some knowledge
of this rule, and a more accurate knowledge must be sought by some in proportion to
the talents they have been given and have a duty to employ in this life. But if there are
any who do not think that the discipline of philosophy is necessary for this pursuit,
even though it offers more complete and more accurate knowledge of this kind drawn
from nature itself, it is because some have persuaded themselves that moral theology,
or as it is more popularly called, casuistry, can take the place of philosophy, others
think this knowledge may be found in study of the civil law, while still others suppose
that they can solve the moral problems considered here without any particular training
or reflection, by the sole resource of common sense. Pufendorf himself found it
necessary to confront these errors in his own preface,10 and anyone will be capable of
defending himself against them after a little attention to this science, so that it will not
be necessary to dwell unduly on them here.

But the need for a thorough grounding and training in moral science should be
sufficiently evident when one considers the innumerable delusions which tend to
creep into questions of this kind and divide men every day into parties, not without
great disturbance of the public peace. Nay, one may affirm that the perverse and
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malignant spirit which inspires evil citizens among us to unsettle the public happiness
enjoyed by these nations under the just and flourishing reign of our most Serene King,
and agitates the same individuals to initiate endless rebellions in favor of the papal
Pretender to the throne, has no other source (so far as this source can be imputed to
opinions rather than to evil passions) than ignorance of the true principles of natural
right.

The importance of keeping moral philosophy distinct from revealed theology is
acknowledged by the most acute among the theologians themselves,11 who do not
claim that scripture fixes or removes the boundaries of civil rights as they call them:
they assume that these rights are just the same as nature or the consent of men has
made them. | would add that it is not a useless exercise to derive the more general
moral precepts contained in the Holy Book from the nature of things, not only for the
sake of those who do not know or do not acknowledge the Divine Word but also for
our own sake who embrace it. For our human frailty needs all the assistance that God
has given us to discover and adhere to the truth. And finally it is an important
consideration in support of the divine origin and authority of the Sacred Books that
they conform with the understanding of the nature of God and the duties of men
which one may gather from the nature of things by the right use of reason. This
conformity can never be appreciated by those who neglect the study of moral science
or confuse it with revealed theology. For these reasons I have never been able to
approve of the practice of those who have insisted that what they call Christian ethics,
or morals deduced from the testimony of the holy scriptures, should be taught in the
schools for the moral part of philosophy. An occasion for this delusion may have been
afforded by the even more serious error of those for whom ethics was nothing more
than a confused assortment of doctrines, pillaged from the bookshelves of pagan
philosophers, on the assumption that one should determine what can or cannot be
known by the light of nature from what was or was not known to the pagan
philosophers, an assumption that has been the cause of many aberrations and which is
worthy only of those strangers in their own home who have never known enough to
consult nature herself concerning the demands of nature.

Nor can the place of moral philosophy be taken by the Roman or any other particular
system of jurisprudence. For we are seeking a common norm for all men which will
mediate the mutual duties of men who are not obliged to each other by their common
subscription to any particular civil law. The same norm must also provide the source
of those mutual obligations which exist between rulers and subjects in civil societies;
it must supply the grounds for the obligation of the civil law and indicate how those
laws are best interpreted; and it must direct us finally, to the most beautiful aspects of
virtue which are not comprehended within codes of public law. From all of this it is
clear that no merely human law can suffice. One does find in the books of Roman law
innumerable declarations of the law of nature, in light of which Ulpian says that he
and his friends aspire to true philosophy.12 But we should not credit any man or any
nation with authorship of the laws of nature; this belongs to nature alone. (Compare
what is said by Titius, the distinguished scholar mentioned above, in the preface to his
Observations on Lauterbach.)13 And just as the authority of the Roman government
adds nothing to the sanctity of the laws of nature; so the mixture of natural laws with
merely civil laws and things of that order prevents one from deducing the natural and
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genuine precepts contained in the books of Roman law from their own principles and
from seeing that those precepts are connected with each other by the native genius of
the Roman jurists. Those jurists, to say nothing of their interpreters, may have
expounded philosophies which acquired the force of laws, but when they found some
rule established by positive law or uniformly accepted customs, they did not normally
trouble themselves to deduce that law from some higher source nor was it pertinent to
their task to do so.

They are therefore merely dabblers in one or in both kinds of law who persuade
themselves that an accurate knowledge of natural law can be derived from the study
of Roman law or of any civil law whatsoever. This is not to denigrate the study of
civil jurisprudence, however; for besides the value of studying the law that is used in
the courts for the authority of such law in addition to its manifest equity, I also readily
acknowledge that the civil law of the Romans often illustrates the natural law,
reflecting the light which it receives from it. So just as it is reasonable to teach moral
science to those students of the civil law who want it, a knowledge of civil law is
virtually necessary in the present state of our moral studies. Indeed the need is so
great that the science of natural law will never reach perfection or be cultivated with
felicity, until the philosophers know more about the civil law and the jurists know
more about philosophy; until, that is, the philosophers recover, or the jurists restore,
the garments borrowed from philosophy which at one time added luster to the attire of
Roman jurisprudence.

Some understanding of the nature and utility of the science expounded in this volume
can be gained from the foregoing. It remains for us, Reader, to give you some account
of the labors that have gone into the volume itself.

It has been for a long time a concern of the Scottish universities to allow their students
to drink from the pure and abundant springs of every discipline, whatever may be said
by some who pronounce on matters they have little investigated. I note14 in particular
a most ingenious man, who has deserved excellently of his country on many accounts,
Sir Richard Steele, who declares, in the Epistle Dedicatory to Pope Clement XI,
prefaced to An Account of the State of the Roman Catholic Religion, edited by
himself,15 that in the Scottish academies they scrupulously abstain from every
attempt to investigate the truth deeply, or make further advances in the sciences. He
relies on a single argument: that there are certain dogmas concerning the weightier
articles of religion, to which assent is demanded of those who are admitted to the task
of teaching in our churches or academies. But it is certain that we have not for this
reason ever encountered any barrier to the progress of learning, nor will we ever
suspect that there can be such a barrier until perhaps someone proves that what is
most conducive to making successful advances in the knowledge of truth is that we
have nothing ever certain, nothing undoubted, not even in matters of the greatest
importance; that the truth of what we have understood most evidently from the sacred
oracles or from the actual nature of things, we ourselves call into doubt; or that we
should be afraid to enable our descendants to see the truth as little obscured by the
clouds of error as it is within our power to permit. We are indeed able to make
mistakes, and not infrequently we do: but we know also that there can be certain truth
in a judgment, by which one gives assent to things evidently perceived, even though
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in making a judgment one is not exempt from all risk of error in other respects. Nor
do we suspect that because things seen in dreams very occasionally deceive us,
therefore what we see in front of us when we are awake and which we touch with our
fingers should be considered dubious or fanciful; this is because of that quality of self-
evidence which easily distinguishes things received by the external senses from the
fantasies of dreamers. Those who contend that certain knowledge of truth and the law
of acting in conformity with it, cannot be obtained without an infallible judge, let
them see what cause they serve.16

So, in my endeavor to adorn the Sparta where I was born, so far as my feeble abilities
permitted, I decided not to burden my students any longer with dictates of systems of
philosophical science in the received manner. It seemed to me that nothing could be
more suitable for prelections in moral philosophy than this treatise of the famous
Pufendorf. But as I lectured, I came across many things which needed comment or
supplementation. So I imparted to my students brief notes for them to write in the
margins of their books beside certain passages. At the same time I included in these
annotations passages from Grotius where the arguments were treated, along with
references to my Ethical Theses which I had also circulated among them;17 although
these were composed principally as material for public disputation, they still served
the purpose of a supplement to those parts of moral science which are touched on
lightly or not at all by Pufendorf. The university printer asked me to include my
comments in a new edition of Pufendorf’s treatise which he was preparing. And as
most of those parts of my Ethical Theses which differed from the teachings of
Pufendorf had been included in the book, together with a good deal more, it gradually
developed into that lengthy commentary which issued from our academic press a few
years ago as supplements to Pufendorf’s work.18 These have been at length revised
and here and there augmented. I am permitting them to be published once more with
the same intention as before of promoting the moral studies of young people in our
universities.

I have attempted to take particular care in this commentary to deduce the obligations
of the law of nature and its fundamental precepts from the existence, perfection, and
providence of the supreme being;19 so that the manifest connection between moral
science and natural theology would be evident to the reader; for moral doctrine is in
truth the practical part of natural theology. In this way I have sought to elevate moral
science from the human forum to which it has been too much reduced by Pufendorf to
the loftier forum of God. I have done this particularly in Supplement 120 and in the
first part of Supplement I11.21 And by these means I hope that I have answered the
particular or at least the juster part of the criticisms made of Pufendorf’s system by
the celebrated Gottfried Wilhelm Leibniz in a letter that has been several times
reprinted.

This letter appears among the appendices to an edition of this work [the De Officio of
Pufendorf] by the distinguished Alexander Arnold Pagenstrecher, published in
Groningen in 1712.22 The letter also appears in a French version, translated by the
famous Barbeyrac, with his animadversions upon this letter, in an entirely new edition
of his French translation of this text.23 Whether I have contributed anything toward
the formulation of that more perfect system of moral doctrine whose absence the same
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excellent philosopher lamented in his letter I do not know; the reader must form his
own judgment on the basis of those principles I have laid down at the end of
Supplement II and from the method I have sketched in the appendix.24

I have tried not to overlook altogether the subjects which are normally taught in the
usual course on ethics and which are lacking in the system of Pufendorf. And so I
have included everything from them that seemed most useful and suitable for
treatment here. I will not delay to speak now of what can be read in Supplements 125
and II126 of supreme beatitude, of the morality of human actions, and the moderation
of appetite and all those feelings which the author has described in his larger work. As
for the virtues and vices, Aristotle’s Ethics contains almost all that needs to be said on
the subject and comprehends virtually everything of practical import in the moral
doctrines of the scholastics, although it was transmitted by them in a confused and
often feeble manner. We have confined our exposition on this subject to a very brief
account of the ideas of virfue and vice in an observation at pp. 42—43, below, merely
to dispel the inaccurate notions which are commonly bandied about on this subject
and to indicate how one may recapture the basic distinctions. I thought it plainly
superfluous to enter into a more particular discourse on them, as if the doctrine of
virtue were entirely distinct from the doctrine of duties. For anyone who understands
what he should do in life, and what he should not do, cannot be ignorant of what
should be classified as virtue and vice. And if I had thought it relevant to expand upon
the names of virtue and vice, I would not have devoted a separate discussion to the
matter: I would have indicated instead the tendency of individual virtues and vices to
obedience to or violation of the precepts.

I 'am not ignorant of the fact that several scholars before me have devoted their labors
to illustrating and enriching this treatise of Pufendorf’s. But I had the opportunity to
make use of very few of those writings in preparing this edition. I gladly acknowledge
that these comments owe much to two distinguished men who preceded me in this
undertaking, Titius and Barbeyrac. But I had already communicated to my pupils my
opinions about the most important articles, most of it in writings much as I have
presented them here,27 before I saw the Observations of Titius (and, before they were
seen by anyone in these regions, if [ am not mistaken), if not before they were
published, and before Barbeyrac’s Annotations on either of Pufendorf’s works were
published.28 When I subsequently consulted them, I was delighted that my thoughts
on the legitimate reasons for requiring obedience, on the fundamental precepts of
natural law, on obtaining compensation for damages, and on several other questions
of importance were confirmed by the authority of such great men. I mention this here
so that no one will be surprised that I do not refer to their writings when I amend
Pufendorf’s text in almost the same manner as these distinguished men in works
published before mine. The perceptive reader will quickly recognize that their
observations have prompted not a few of mine when he remarks not only how much
my work is indebted to them but how often I have defended Pufendorf’s system from
their criticisms when these seemed to me to be unjustified.

Further, concerning the order of investigating the social duties, outlined in the

appendix according to the various classifications of rights which belong to men in
opposition to each other, I must advise you, Reader, that after I had time and again
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dictated my Ethical Theses in almost the same order as here and presented them for
consideration by public disputation, I discovered not without particular pleasure,
obvious traces of the same method in the work of the famous Ulrich Huber, in his
noble treatise On the Rights of Civil Society, book II, sections IV and VI (a work I had
had no opportunity to see before).29 There is this difference in our approaches,
however: that erudite scholar refers all the rights which he discusses to civil society
and so he does not consider rights in the full scope in which they may be seen in the
more comprehensive view of moral science presented here.

[The preface concludes with three short paragraphs which pertain exclusively to
technical points in the original edition: whether or not to include material from other
works of Pufendorf, on the numbering of the paragraphs, on the preparation of the
index, etc. These paragraphs have no relevance for the present edition and for this
reason they are not included here.

The preface is subscribed. ...]

From my house in the college of Glasgow, December 27, 1723.
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[Back to Table of Contents]

Chapter 2

On Lasting Happiness And The Divine Law1

Which treats some of the more general and fundamental points of moral doctrine
which Pufendorf omitted or did not explain with sufficient clarity2

1. It is natural for man to strive to be as happy as he can and to avoid misery so far as
possible. It follows that he will use the faculties in which man excels so that his will
may be determined to choose and perform those actions which he thinks will lead to
his greatest happiness, and which will permit him most effectively to escape misery.
And he will consider not only the good which he pursues and the evil he would avoid,
but the reasonable expectation attending any action that it will lead to the one and not
to the other.3

2. But man is also endowed with a faculty of reasoning which, when he employs it
correctly, allows him to understand that he was created not by himself or for himself
alone: that he and all he has derives from God, who is alone all that is both great and
good. And since God has created all things and disposes them with supreme justice
and wisdom for the manifestation of his glory, he must govern the human race to the
same end, in a manner suitable to its nature.4

3. Man is able to recognize God as the source of all good things, and in light of his
knowledge of the good to direct his actions by the power of his will. He is also able
either so to arrange his actions as to testify to his love and veneration for his creator
and Lord, and so in an active way to serve his glory; or on the other hand in such a
way, that in betraying neglect or hatred of him, he obscures that glory, so far as he is
capable of doing so.

4. That an agent of this kind may be directed to the glory of God agreeably with his
nature, he must be so placed that his happiness is connected with the preservation of
due subordination to God, and his misery with the violation of that subordination.
Consequently, he can only acquire or preserve that happiness to which he constantly
aspires by the original law of his nature, avoiding the misery which he no less shuns
by the same law, when he signifies by his actions the highest esteem for the Deity, the
most intense love, and the most devoted veneration.5 And so far as he turns aside
from this norm (i.e., by actions or omissions which betray contempt, neglect, or hatred
of God), so far he may wander from the path of his own happiness, and veer toward
the corresponding misery. Man easily understands, therefore, that this condition has
been given him by God. And if happiness and misery are not always dispensed in this
life on these terms, he can quite clearly infer from this very fact that some future state
of the soul is to be expected.6

5. Moreover, there is strong confirmation that each man has more regard for his own
happiness, the more he gives evidence in his individual actions of a soul devoted to
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God. For the great and good God, as he is the supreme dispenser of every kind of
happiness or misery for men, so is he also the unique object of the most consummate
beatitude which can come to man. Man cannot achieve beatitude either in the
consciousness of his own finite perfections, or in the possession of things of less value
than himself, or in the contemplation of abstract truths. He can enjoy it only in an
immediate vision of God himself which will last forever, a vision of God reconciled
with him, and preserving him with fatherly care; and this is necessarily accompanied
by the most ardent love and unspeakable joy.7

6. The desire which God has given man for the most consummate happiness is strong
evidence that such beatitude is available to him if he perseveres in due subordination
to God. But if he defects from that straight path (and each man finds within himself
innumerable symptoms of such defection) and loses the right to obtain this beatitude,
offered by divine grace, one must not conclude that the glory of the divine perfection
in the determination of man’s eternal state will be diminished. Rather grace should be
illustrated still more clearly, whether in mercifully restoring that lost beatitude or in
inflicting a punishment, whose severity and duration may attest how great was the
beatitude lost, and how great the offense of lese-majesté against God.

7. It is not easy to determine from nature how far in this degenerate condition of the
human race, any ordering of our actions can contribute to obtaining that beatitude or
avoiding an equal misery. But it is clear enough that if any way is left to man to
secure the one and avoid the other (and on this matter the kindly dispensation of
divine providence toward the human race bids one not simply to despair altogether),
each man is able to hope with some prospect of justice that he will obtain it the more
he gives evidence of devoted affection toward the Deity in his individual actions. And
even the least likelihood of obtaining infinite good or escaping infinite evil ought to
have more influence with us than all the considerations opposed to it.

8. We are also led to the same conclusion by the fact that the human mind is fitted to
feel the greatest pleasure and delight in actions which are most comformable to
reason. Such actions are, above all, those which show love, esteem, and veneration for
a most perfect object. By contrast we feel the greatest repining and remorse in their
opposites. Hence it is rightly said from of old: virtue is its own reward, vice its own
punishment.8

9. All the considerations we adduce seem to conspire to suggest that the key to the
significance of actions within a man’s power to bring happiness and avoid misery lies
in the evidence they give in individual actions of the most intense love and reverence
for the great and good God, and scrupulous avoidance of anything that suggests the
contrary sentiment.

10. In every duty which has reference to God and in which his approval is expected,
the intention of the divine will is of the first importance; and the will of God demands
certain actions of men as a sign of love and veneration of himself and interprets
contrary actions as indications of contempt or hatred, connecting the offering of the
one or the absence of the other with the happiness of man, and the commission of the
one or the neglect of the other with his misery, and therefore that will, declared by
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suitable signs, is called the divine law.9 And from what has been said it is clear that
this law must be recognized as the highest norm of human actions. The actions which
the law requires as a sign of love and devoted affection toward God are said to be
prescribed by law. Actions, on the other hand, which the law requires us to interpret
as indications of contempt, neglect, or hatred toward God are said to be forbidden by
law. He who performs prescribed actions because they are prescribed (and as so
performed they are called morally good), or omits forbidden actions, because they are
forbidden, is said to obey the law; but he who commits forbidden actions (which are
usually called morally bad), or omits prescribed actions, is said to transgress or
violate the law. If an action prescribed by law is done, by someone either in ignorance
that it is prescribed, or without regard to the prescription, that action is said to be not
formally but materially good.

11. From this, we may determine those actions or omissions of men which are liable
to the direction of law, and thus capable of moral good or evil. It is those actions and
omissions which are done by men knowingly and voluntarily and not involuntarily or,
which comes to the same thing, which are in the power of the agent to do or not to do,
or depend on the determination of his will. Those sorts of actions and omissions,
popularly called free, where there is a law laid down by which they are prescribed or
forbidden, are imputable to man, for praise or for censure, reward or punishment;
seeing that there may be in each and every one of them an appropriate or
inappropriate sentiment toward God the author of the law.

12. Therefore no one can be held responsible for necessary things because they
happen, or impossible things, because they do not. Only those things should be
regarded as necessary which happen whether anyone wishes them to or not; not all
these things are effectively determined by the mind willing them. Equally, those
things alone should be said to be impossible which do not occur, whether anyone
wishes them or not; not by any means all the things which the mind lacks the requisite
disposition to will seriously.

13. But for any human action, or omission of it, to become a moral act, and thus
imputable to man as good or evil according to what was said above, a law must exist
which prescribes or forbids that action. This law is the will of God, as we described it
in section 10, declared by suitable signs: that is, signs by which a man would be able
to know the will of God and the duty which is incumbent on him in this respect
according to the law, if he employed his reason rightly upon them and with due
attention, as well as on the existence of the conditions which perhaps that law
presupposes. That is, when these conditions are present, a man is not to be considered
blameless if he is ignorant of the morality of his action, and, if he does that action, he
is also to be regarded as consenting in some way to the morality involved in it.

14. We infer that where there is a law, the morality of every one of our free actions or
omissions is to be judged on three heads: first, from the value of what is done or
omitted, both considered in itself and clothed in all the circumstances which may urge
that it be done or omitted here and now; second, from the manner and measure of
knowledge which one may have about the action or its omission morally considered;
1.e., about the law and the circumstances just mentioned; third, from the greater or
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lesser inclination of the will to what 1s done or aversion from what is omitted;
including the motives by which the will is directed to the one or to the other.

15. As regards the first, it is certain that no circumstances of an action or omission, no
effects or consequences, have any power to constitute, intensify, or reduce its
morality, before God and conscience, further than these things could be known or
foreseen by the agent, if he brought due attention to bear. Nor is it less certain that all
circumstances (at least those of any importance) are relevant to the morality of any
human action, insofar as they can be known or guessed; and therefore all consequent
goods and evils, however remote, even those caused more directly by other men, so
far as they could be foreseen with appropriate diligence by the man on the point of
action, as in all probability more likely to follow that action than its omission.
Likewise consequences are also relevant to the morality of an omission, so far as they
could be foreseen as more likely to happen in all probability, if the proposed action
were omitted, than if it were performed.

16. However, this should not be taken to mean that all the effects which it was given
to us to foresee as more likely to follow an action or omission of ours than its
contrary, should be imputed to us, to the same degree (as often happens) or even in
the same way, as if they had been produced directly by us; we mean only that all
consequences of this kind ought to be included in the more general calculation, if not
in the particular calculation. Hence it would not be a right action if it were likely that
some evil would be caused or some good prevented; nor would it be right to forgo an
action by which evil could possibly be avoided or good procured; the greater prospect
of obtaining some good or avoiding some evil must determine our choice of action.

17. Both knowledge and intention are relevant, as we indicated in the second and third
points above [sec. 14] to estimate the morality of an action or its omission. In order
that an action or omission be good in these respects in the eyes of God (that is, in
order that it be accepted by him as a sign of love and veneration toward him), it is
required both that what is done be prescribed by law in the given circumstances, and
what is omitted forbidden; and that this can be known by the man who acts or refrains
from acting. It is also required that he actually know, or at least judge with
probability, that the thing is so, and he must not only agree to conform to the law but
also must be primarily concerned, in his action or omission, to show regard for the
law. For no one can be said to be obeying the law, or showing devout affection toward
God, who is doing what is prescribed by the law in ignorance or without
contemplation of God and his law.

18. The evil of an action or of an omission admits various degrees based on these
factors. On the basis of knowledge, it varies according to the different degrees of
knowledge or suspicion that what is done is forbidden by law, or what is omitted is
prescribed; or, if this is not known, in accordance with various reasons for that
ignorance. On the basis of intention, it varies in accordance with the different degrees
of inclination or aversion of the will; in accordance with the more estimable or more
odious nature of the reasons by which one is induced to sin; and by the various
degrees of weight which the consideration of moral evil has in checking the impulse
to sin.
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19. I have everywhere related the morality of actions to the divine law alone, since by
itself it obliges and every obligation of human laws is ultimately to be resolved into it.
Divine law is declared by two means. It may be declared by express signs, for
example by voices and writing, and when declared by this means it is called the
positive law of God. It may also be declared by the very constitution of human nature
and of the other things which are open to men’s observation by these things and by
the transcendent perfections of the Deity which shine forth from them, certain actions
of men, in certain circumstances, necessarily signify in the one case love and
veneration toward the Deity and in the other case contempt and hatred; and thus they
must be regarded by God Himself as signs of moral sentiment: and when the will of
God is signified in this latter mode, it is called the natural law.

20. Since therefore the will of God himself is made known to us by these natural
means of producing obligation; since God himself has placed the same means within
the sphere of our observation (means, that is, by which are declared to us both the
distinction between actions prescribed by law and actions forbidden by law, and also
the importance which the former have for bringing happiness and the latter for
misery); since finally the same God has allowed us a rational faculty, by whose right
use we may have the power to reflect on the things presented to us and from
observation of them and continual comparison of one with another to deduce true and
certain conclusions about the morality of our actions and thus of their moral effects; it
is clear that the natural law is the true and divine law in the proper sense, seeing that it
is ordered, sanctioned, and promulgated by God himself.

21. The discipline which teaches the prescriptions of the natural law in themselves,
1.€., which elicits them from nature herself and demonstrates them, or, and this comes
to the same thing, which directs human actions in conformity with that law is that
very discipline which is called ethics or moral philosophy, and therefore we find no
reason to distinguish it from natural jurisprudence.
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Chapter 3

On Human Action In The Divine Courtl

[Carmichael disagreed fundamentally with Pufendorf’s opinion that natural law must
abstract from belief in the immortality of the soul and an afterlife. Pufendorf had said
in his preface: “The greatest difference [between natural law and theology] is that the
scope of the discipline of natural law is confined within the orbit of this life”
(Pufendorf, On the Duty of Man and Citizen, p. 8). In a note to this preface
Carmichael offered the opposite point of view.]

We are taught by the light of nature as the fruit of acting well, to hope, and indeed to
expect, not only felicity in this life in particular (although this is most closely attached
to duties enjoined by natural law) but also, in general, some greater happiness or
greater alleviation of misery, if not in this, at least in a future life, than evildoers will
be able to attain. Furthermore, if any way of obtaining the greatest happiness after this
life is left to man, [we are] to conceive of the hope of it as the more probable, the
more, in the individual actions of life, we render ourselves obedient to the divine law.
It is not correct, therefore, to say that the end of the discipline of natural law is
confined to the scope merely of this life. [“Author’s Preface,” 6.1]

[Carmichael also disagreed with Pufendorf’s position (“Author’s Preface,” secs. 6 and
7) that natural law, like human jurisdiction, “is concerned only with a man’s external
actions and does not penetrate to what is hidden in the heart ...” (Pufendorf, On the
Duty of Man and Citizen, p. 9). Carmichael comments:]

Since the law of nature has been ordered and sanctioned by God himself, we are
warranted in saying that its edicts are particularly applicable in the court of God and
of conscience and, just as evidently, direct the internal motions of the mind as well as
external modes of behavior. But the contrary follows from the premises established by
Pufendorf; although he attempts to soften the actual conclusion and seems to hint
elsewhere at something else.2 See the criticism of Pufendorf by the distinguished
Leibniz (the so-called Anonymous) in Barbeyrac’s examination of this subject.3
[“Author’s Preface,” 6.3]

The internal acts of the mind are themselves human, and so far as external acts
depend for their direction on internal acts, they derive their qualification [as human]
from that source. It is not necessary [for acts of the mind] that there be a previous
dictate of the intellect and command of the will: this would involve an infinite regress.
It is enough that internal conscience and self-approval be intimately and essentially
involved in all those [mental actions]. Human actions therefore are those actions
which above we called free and taught that they are in every case and peculiarly
subject to moral rule (pp. 25-26). This is not the place to discuss whether the schools
are right to call other motions that proceed from our faculties human actions.4 [1.1.2.1]
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It is a dispute about a word whether judgments, together with the operations which the
mind performs upon ideas previously impressed upon it by objects, should be counted
as acts of intellect or will. It makes no difference how we settle it, provided that we
always recognize that the mind behaves actively in them, and hence freely, and that
those acts therefore (contrary to what some think) are not devoid of morality. It is
therefore perhaps a scholastic prejudice that all our modes of thought must be reduced
to two or, as it is commonly expressed, must be attributed to one or other of two
faculties; a discussion of this is more appropriate in a different forum.5 [1.1.4.1]

There are two senses in which a man is said to be able to understand the natural law
or certain of its precepts. In the first sense this phrase is taken in a wide sense to mean
only that a faculty of reason has been implanted in man by God, and signs of the true
and the good have been manifested in nature, by means of which a man might get to
know the difference between what should be done and what omitted, if he used that
faculty rightly. In the second sense, the phrase, taken more narrowly, means that there
is such a vigor of intellect in a man and such clear signs in nature of a law which
prescribes some things and forbids others, that he could understand the duty laid upon
him by law, using the ordinary diligence which one who is not plainly negligent of
duty is rightly expected to use. These two senses must be carefully distinguished. For
in the former sense, what is asserted here is true of all men; but in the latter sense
(which Pufendorf seems to have had particularly in mind),6 it is true only of men of
mature years and sound mind. In the former sense, it should be extended to all the
precepts of natural law, as each man has opportunity to observe them; in the latter
sense, only to the more general and more obvious precepts. Finally, in the former
sense, the law must be supposed to be knowable so that one may be condemned for
violation of it even in the court of God, since not even in the court of God is one
thought to be personally responsible for violating a law which was not properly
declared to him, that is, a law which he was capable of understanding by his own
nature but which was not clearly signified to him; but in the latter sense, the necessity
of supposing the law to be knowable is restricted to the human court. [1.1.4.ii]

[Pufendorf had defined right conscience (conscientia recta) as a well-informed
understanding of “what is to be done or not done,” which is supported by “certain and
incontrovertible reasons.” He acknowledged that most persons do not act upon such
an understanding; they are guided rather by “probable conscience.”7 Carmichael
observed:]

The distinguished Gerhard Titius, Observations, no. 17, seems to criticize this term
[“right conscience”] unnecessarily, contending that conscience as here defined ought
to be called certain conscience, inasmuch as probable conscience is also right. But
against this one must say that merely probable conscience, even though it is
sometimes true (which is all that the author admits) yet falls short of rectitude
precisely insofar as it fails to achieve certainty. For inasmuch as there are sure
indications of promulgated law exhibited to men, one should permit as little latitude
as possible in the court of God to a kind of culpable weakness when men claim that
they do not know with certainty the provisions of the law. Besides, the distinguished
commentator admits at Observations, no. 19.4, that probable conscience is not sound,
but requires a remedy. [1.1.5.1i1]
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If it is a question of what is required in the divine court, without a doubt conscience
must be rightly instructed, and one must embrace what is supported by sound reasons.
But secondly, if it is a question of choosing the [course of action] which is merely less
dangerous, then one must adopt the rule proposed by Pufendorf,8 provided that it is
only a question of whether to undertake or omit some action. Sometimes, however, it
is clear that one or the other of two things must be done; that in fact it is less harmful
that one of them be done than that both be omitted. Then, and even though it is
doubtful whether either course of action is right, we must still exempt such cases from
the rule proposed by Pufendorf, as Grotius correctly taught,9 and which Pufendorf
and Barbeyrac improperly reject.10 [1.1.6.1]

It is not without justification that the distinguished Titius here reproaches the author
for treating spontaneity and liberty as different conditions of the will or of its acts,
despite the fact that by the definitions of both given here, he makes the former a part
of the latter. For he places spontaneity in an indifference to act or not to act; but he
places liberty both in that indifference to act or not to act which is called
contradiction, and in the indifference to doing this [particular] thing or its contrary,
which is called contrariety.11 But it is of greater importance to observe that neither
the indifference of contradiction nor that of contrariety belongs to the genuine
spontaneity or liberty of the will or of its acts. Man does indeed experience that he is
an agent who is not only spontaneous but free, i.e., that he acts from a principle which
is not only internal but rational, by means of a determination of the will, and the fact
itself proclaims that this condition is requisite to the morality and imputability of
human actions. But neither reason nor experience suggests that absolute indifference
opposed to all previous determination is necessary for this effect, or that it is actually
found in our freest actions.12 On the contrary, that hypothesis not only derogates
from the absolute power of the Supreme Deity over created things, but also is opposed
to the very nature of causality. For just as no effect exists without some adequate
cause, so neither is it possible to acknowledge that any cause is adequate which does
not determine the existence of the effect. Nor can any effect be determined to exist by
a cause containing nothing that requires its existence rather than its nonexistence.
Compare the Demonstration of God of the distinguished [Joseph] Raphson, part I,
proposition 11.13 And of course it is far from being the case that man is made the
master of his own action by absolute indifference in acting; on the contrary, the action
itself is conceived, on that hypothesis, as some sort of entity which is independent or
born as of its own accord from nothing. But these points belong elsewhere.14 [1.1.9.1]

I have sufficiently indicated in the preceding paragraph what sort of spontaneity and
liberty we should affirm. It is the conception which is briefly explained at pp. 25-26
and at much greater length and with much greater power by the famous John Locke,
Essay Concerning Human Understanding, book 11, chapter 21, where it is centered on
this point: that one acts or does not act as one wishes to act or not to act.15 In
whatever created thing therefore this condition of action is found, it is precisely there
that there is room for reasons drawn from the representation of good or evil. And in a
mind capable of knowing spiritual things, the strongest of these ought to be those
which are drawn from the prescriptions of the divine law, so that as one is prompted
by these reasons to perform at the command of God’s will the actions He prescribes,
and to omit those He forbids, so one is to be considered as giving evidence of, on the
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one hand, love and veneration of God himself, and on the other hand, of neglect and
contempt. One must therefore expect the consequences of the two actions which it is
worthy of the majesty, wisdom, and sanctity of the supreme deity to dispense on the
one hand to his worshippers and on the other to those who despise him. The prejudice
that absolute indifference is required for this effect is puerile, and is perhaps the
“archetypal lie” of all the errors in this doctrine.16 It is indeed true that duty, even
when it is left undone, may be said to be capable of being chosen, so far as it is
capable of being known (see above, p. 32). Thus it may be said, first, in the wider
sense, that a faculty of reason is implanted in the mind, and signs of good and evil are
manifested, such that if a man used his reason with the greatest care, he would be
determined to embrace the good. Or it may be said, in a narrower sense, that there is
in the mind a vigor of reason and that the signs of good and evil are so clearly
represented to it that a man would be determined to embrace the good, provided
ordinary constancy of will accompanied ordinary attention of intellect. Of these the
former is the standard for imputation in the court of God and of conscience: but we do
not deny that the latter is rightly the most that is required in the human court. [1.1.10.1]

The author does not seem to have intended here to teach a complete distribution of
goods, but only of terrestrial goods, the same distinction of goods as is suggested by
the Apostle (1 John, I1.16).17 Therefore, since that good toward which the will is
perpetually set serves toward attaining or preserving happiness, that is, pleasure or
immunity from pain, an aim to which it contributes either directly or indirectly, it is
clear that all that is good is pleasant or useful (taking these terms in a rather wide
sense). [1.1.11.1]

Actions which are involuntary because of force, or compelled, should rather be called
passions (passiones) as the distinguished Gerard de Vries noted, Pneumatological
Determinations, section 11, chapter VII.6.18 Also when it is a question of actions
which are involuntary by reason or ignorance, or mixed, the same author gives an
equally correct account: in the former, the so-called involuntary element is something
which is merely incidental to the action, apart from the intention; the latter are
actually free actions, since they have been undertaken as a result of a previous choice,
though joined with a tendency in the opposite direction. [I.1.16.1]

It is his own free actions and omissions, as we have defined them at pp. 25-26 and
above at 35-36, which are in a man’s power to do or not to do. If anyone insists that
some notion of indifference is relevant here, it is obvious that this indifference is
contained in the notion of freedom given in the aforesaid passages, in that an agent is
determined to act or not to act precisely in the same way that he is determined to will
or not to will. We do not deny that the one is connected with the other in a man (and
perhaps in any free created agent), because if we look at its mere essence, he may be
determined to either of the two. But if anything beyond the indifference explained
here is required for the effect of imputation in the human court, it includes only this,
that a man being placed in such circumstances (so far as these can be known by men
before the actual event) without the supernatural intervention of the Deity, can be
determined to choose either direction. But this is not required in the divine court
either. Further, actual imputation also requires a law by a man who pays due attention
and when known may move him to obedience, provided only he rightly trains his
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reason. We have indicated above, p. 32, and pp. 35-36, in what sense both points
ought to be understood with regard to both the divine and the human court. [1.1.17.1]

[Pufendorf held that a man is not responsible for actions taken under duress: when one
is forced to do or suffer something, or secondly, when one is threatened with some
serious harm unless one acts or abstains from acting. Carmichael comments: ]

This second mode of compulsion, as it does not prevent the action from being truly
free (that is, undertaken here and now by command of the will), cannot diminish
responsibility for it either. (Whether it excuses an action which would otherwise have
been bad, and makes it good, is another question.) But it cannot be admitted in the
court of God with respect to actions by which reverence for the Deity is directly
violated, a perfect right of another man is injured, or harm inflicted in other ways on
us or on other innocent persons, especially a greater or an equal harm to those things
which a man has no right to freely dispose of, such as life and limbs. Otherwise, the
infliction of a serious injury may necessitate many actions which it would not be right
to do apart from that. And it often extenuates those actions which it does not excuse in
the divine court, and usually removes responsibility in the human court, if the evil
represented would cause terror to a grave and constant man. [1.1.24.1]

This [absence of responsibility of an agent who acts simply as the instrument of
another] is never to be admitted in actions in which a man interposes the command of
his will, whatever necessity he may be under. But it is true that these actions are not
always imputed to the immediate agent, nor are they of the same type of morality (far
less of the same degree) as if he had done them of his own accord. This is all that the
author seems to mean here, as in every passage where he denies responsibility for
such actions. But this should not be extended to those actions which we have said in
the previous note cannot be excused by the second kind of compulsion. [1.1.27.1]
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Chapter 4

Laws, Rights, And Justicel

The author is right to point out here that it contributes to the security of the human
race that men’s actions be restrained by a certain rule; he illustrates the same point
more fully at Of the Law of Nature and Nations, 11.1. But the assertion that man
actually is subject to such a rule needs to be proved from the supreme perfections of
God himself, from the rational nature of Man, and from the total dependence of man
on God. Cf. the early part of Supplement I, pp. 21 ff. [1.2.1.1]

[Pufendorf defines Law as “a decree by which a superior obliges one who is subject to
him to conform his actions to the superior’s prescript.” Carmichael comments:]

The distinguished [commentators] Titius and Barbeyrac2 object that this definition is
insufficiently general, arguing that there are laws which are purely permissive as well
as laws which give rise to obligation. In any case they are wrong to add in
confirmation of this that all rights emerge from purely permissive laws. On the
contrary, since, by the distinguished writers” own admission, rights and obligations go
hand in hand and are correlative, since it is their special property to be imposed and
cancelled together, the same law which gives someone a right which is valid against
others, also by that very fact imposes on those others the corresponding obligation; cf.
Grotius, I.1.9. Nor should a right to mere /icense which does not involve such an
obligation, such as the Hobbesian natural right of all men to all things, be taken as a
law at all, but rather as the negation of all laws. However I do not deny that an explicit
act on the part of the maker of a law often intervenes to dissolve an obligation
previously imposed by law; such an act simply repeals a previous law, and is also
often called a law, whether rightly or wrongly is not worth arguing. [1.2.2.1]

We cannot have a properly clear and distinct idea of moral rightness unless we refer it
ultimately to the divine law. This is why we determined to establish the notion of
divine law (as the sufficient norm and measure of all morality) at the very beginning.
This is not the point to discuss /aw in general; for human laws can be conveniently
discussed among the innumerable other circumstances, in the face of whose diversity
the divine law itself requires many different duties from us. As for the obligatory
force of human laws, the plan of the course requires us to delay this until much later.
[1.2.3.i]

A superior is one who has good reasons why he may require, under threat of penalty,
that another man submit his freedom of will to his discretion. Such a one is either
God, whose strength can never fail, or someone to whom God has, directly or
indirectly, granted this authority. The divine power is understood to be ready to
support such a one, by exacting a penalty from those who resist him, if he happens on
occasion not to have sufficient strength in his own hands for this purpose. [1.2.5.1]

PLL v5 (generated January 22, 2010) 33 http://oll.libertyfund.org/title/1707



Online Library of Liberty: Natural Rights on the Threshold of the Scottish Enlightenment: The
Writings of Gershom Carmichael

[On the grounds which Pufendorf gives for obligation to a superior, Carmichael
comments: ]

With the exception of the final argument (which is the foundation not of original but
only of derived power),3 the reasons which the author gives here, whether taken
separately or together, are not sufficiently powerful. (Cf. Of the Law of Nature and
Nations, 1.V1.12.) We will be more correct in saying that the reason for the original
power which belongs to God alone is to be sought in the infinite perfection of God
and in the total dependence of ourselves and of all things upon him as the first and
independent cause, and that the primary root of derived power is the Law of God, by
which He gives one man the right or capacity to rule another, though often certain
human acts also are a part of the process, and notably the act mentioned in the final
clause of this section, that a man voluntarily submits himself to another and accepts
his direction. [1.2.5.11]

It is a celebrated question, whether dispensation has a place in the natural laws. It
cannot be doubted that God has sometimes, by a positive declaration of his will, made
that just which otherwise would have been unjust by natural law, and vice versa. But
many reasonably deny that in these cases God has made a dispensation from any
precept of natural law. They contend that the condition of the object has been so
altered by God, not as Legislator but as supreme Lord or supreme Judge of all created
things, that what would have been forbidden apart from that individual case, is now
enjoined by natural law, or vice versa. See Suarez, On Laws, book 1.4 Civil rulers set
the limits of right and wrong by positive laws rather differently than the law of nature
does. They make use of the right which individual citizens have given them against
themselves, of accommodating their own rights to the safety and security of the state.
Yet they are no more to be said to be granting dispensation from the laws of nature,
than a creditor in remitting a debt is said to detract in any way from the law on paying
debts. [1.2.9.1]

[Pufendorf says: “Those actions for which the law makes no provision in either way
are said to be licit or permitted.” Carmichael comments: ]

In ethics these actions are commonly called indifferent. Not without reason most of
the scholastics deny that any human action, taken as a whole, 1i.e., with all its
circumstances, is indifferent. We however recognize that innumerable actions are
indifferent, not only in kind, that is, in abstraction from all circumstances, but also
taken in conjunction with all those circumstances which can be known and weighed
by other men; and therefore no man may be convicted of wrong by another man for
doing or omitting them. [1.2.11.1]

Justice, and moral goodness (bonitas) and badness (malitia) in general, is attributed
primarily to actions (on the goodness and badness of which, see Pufendorf, On the
Duty of Man and Citizen, 1.2.11, and our Supplement .10, pp. 24-25) and secondarily
to persons insofar as they are endowed with the habit of performing such actions. The
moral goodness of a person is called virtue, and can be aptly defined as a habit
tending toward obedience to the Divine Law, that is, to doing actions prescribed by
the law with the intention of doing so, and to omitting forbidden actions with that
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intention. Likewise the moral badness of a person is called vice, which is defined as a
habit tending toward transgression of the Divine Law, that is, to committing
forbidden actions with whatever intention or to omitting prescribed actions.

But justice as attributed to actions, as the author explains in the following paragraph,
is simply their goodness considered with reference to a person to whom a particular
act is due; and therefore justice attributed to persons, if taken in an equally broad
sense, as a constant and perpetual will to perform the duties which are owed to each
and every one (that is, to God, to ourselves, and to other men), covers the whole range
of moral virtue.

Yet the usual enumeration of the Cardinal Virtues as four is not completely without
foundation. For the other three (so far as they are moral) are contained within the
scope of justice as just defined; yet each one of them by itself is in some way a
general virtue and relates to all kinds of duties. Prudence, for instance, leads to full
investigation and careful judgment as to what we owe, in particular circumstances, to
God, ourselves, or other men. And temperance and fortitude, if taken in a sufficiently
broad sense, remove two particular obstacles to right action, i.e., an excessive
grasping after the goods, and excessive fear of the ills of this life. Thus the former
teaches self-restraint, the latter endurance,5 which, as Epictetus cleverly remarked,
contain between them the sum of all moral philosophy. Cicero too put it very well at
On Duties 1.i1: no one can be just, who fears death, pain, exile or poverty, or who
prefers their opposites to equity.6

Because of that one principle from which flows all genuine obedience to law (i.e.,
love of God tempered with reverence, and a habitual will to show it in all one’s
actions), we have defined virtue, or justice, taken broadly, in a collective rather than
an indefinite sense; and so we should inquire not into the various kinds of virtue but
into the various relations or parts of virtue. The best way of analyzing these is by the
variety of duties which they lead one to do, or if you prefer, to the variety of precepts
which they incline one to obey. The broadest division is into piety, which has regard
to the duties to be offered directly to God, and probity, which has regard to the duties
owed to ourselves or to other men. Goodness toward ourselves, taken in its full range,
is not distinguished, so far as I know, by a single name; for temperance, even if taken
in a wide sense, is only a certain part of it, and does not cover the whole range.
However, probity toward other men is justice itself in the narrower sense, as our
author defines it at section 14. [1.2.12.1]

The unjust man does the just things which he does, either because of the penalty
attached to the law, or for some other similar reason different from sincere respect for
the divine law. By a sincere respect for that Law, we mean a respect which is founded
in a habitual will to obey God in all things, or keeping conformity with the divine law
always before our eyes, above all other considerations which can be opposed to it.
This is the regard for law which should be understood at pp. 2425 and in other
passages where we speak of obedience to law and actions truly good. [1.2.12.1i]
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Justice, in the broad sense here explained, as it is nothing other than goodness in
relation to the person in whom the action terminates, can have regard to the agent
himself as well as to any other man. [1.2.13.1]

The justice which is here analyzed as above is justice toward other men. Universal
justice, however unsuitable that name may be, should be confined to duties which
another person could not require in his own right. Otherwise one member of the
division would exhaust the whole which was being divided.

But to penetrate this distinction more deeply, notice that justice toward other men,
1.e., the habitual will to perform the duties which are due to them and to abstain from
the contrary actions, assumes in the person for whom justice is to be done, some right
or facility afforded by law, of doing, having, or obtaining something from someone
else, and in the party which is doing justice, it assumes the corresponding obligation
of permitting him so to do or to have, or of providing that which the other has the
right of obtaining from him. Furthermore, just as right on the one hand and obligation
on the other are founded (as will be said below)7 in the importance of the duty in
question to the preservation and advancement of social life among men, so both the
right and the corresponding obligation vary according to the varying degrees of
importance. There are some duties which are so absolutely necessary to social life that
human society itself would be unsociable in their absence, and therefore they are
rightly enforced even on those who do not want to do them. But there are other duties,
which pertain to the comfort or ornament of social life more than to its essence, and
are therefore left to the discretion and honor of each individual. One is said to have a
perfect right to the former, a right which is often distinguished by the term suo jure.
To the latter one has only an imperfect right. Likewise, the obligation of performing
the former is called perfect, of the latter, imperfect. Finally, the justice which disposes
one to the performance of perfect duties is called particular justice; Grotius calls it
expletive (expletrix); it is what we have called justice in the strictest sense, which is
defined by the jurists as the constant and perpetual will to give each man his due.8
The justice which inclines men to imperfect duties is called universal; Grotius calls it
attributive (attributrix); it embraces all the other virtues which pertain to other men.9

Note in passing that in civil society the distinction between perfect and imperfect
right, and so between expletive and attributive justice, is normally to be found in the
civil laws, which grant or deny an action in the courts. [1.2.14.1]

A wrong (injuria) 1s a violation of another’s perfect right, whether it comes about by
unjust action or by omission of a due action, whether by deliberate intention or by
culpable negligence or recklessness. Hence Justinian teaches that the lex Aquilia,
which was directed against those who wrongfully inflict loss, applies to those who
harm others not only by fraud but also by fault (Institutes, 1V.3.3). [1.2.15.1]

A right may relate simply to doing or to having something; corresponding to this right
is an indefinite obligation on others to permit one so to do or to have. Or a right may
relate to requiring something from another person; to this corresponds a more specific
obligation upon the other to do that particular thing. A wrong is committed by the
violation of either of these rights. The author seems to imply this distinction in the

PLL v5 (generated January 22, 2010) 36 http://oll.libertyfund.org/title/1707



Online Library of Liberty: Natural Rights on the Threshold of the Scottish Enlightenment: The
Writings of Gershom Carmichael

immediately preceding words. Two of the three precepts of law given at Institutes,
I.1.3, seem to make the same point: namely, the two which relate to others, not to
harm another and to give each man his due. Further, the former right is violated by
harming, without just cause, either the man himself or his possessions, or by taking
them away without such a cause. The latter right is violated by refusing either a thing
or a service which is due by perfect obligation. [1.2.15.11]

Among these many philosophical comments, may I also be permitted here to suggest
one philological observation, with due deference to others’ judgment. This is that a
law 1s not properly spoken of as introduced (latam) by the person who commands
(iubet) a law, and in whose command the force of the law lies. For the introduction of
a law or legislation (legislatio), so far as | have had occasion to observe, was not,
among the Romans, attributed either to the free People or in later times to the
Emperors, but only to the magistrate who was the author of the law which was to be
commanded by the people.10 And this is the only sense in which the Legislators of
the Greek states, Solon, Lycurgus, Zaleucus, etc., are so called by Roman writers.11
[1.2.16.1]
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Chapter 5

On Natural Law1

The Basic Precepts Of Natural Law?2

Pufendorf’s doctrine of the fundamental precept of natural law, which he lays out in
chapter 3 [Pufendorf, On the Duty of Man and Citizen, 1.3], has long been criticized
by many grave and learned men as unsatisfactory and inadequate to the end it seeks to
achieve. So instead of making individual notes on this chapter we will attempt to give
some idea, in the most summary form possible, of a doctrine of the precepts of
Natural Law which may be seen to be less open to those criticisms.

1. In the first place, we must keep before our eyes the notion of the Divine Law and of
the duty it prescribes which we established at pp. 24-25. That notion is that when
God prescribes something to us, He is simply signifying that he requires us to do such
and such an action, and regards it, when offered with that intention, as a sign of love
and veneration toward him, while failure to perform such actions, and, still worse,
commission of the contrary acts, he interprets as an indication of contempt or hatred.
Since a man can give evidence in his actions of both of these sentiments toward God,
either immediately and directly or mediately and indirectly, the duties prescribed to us
by law are either immediate or mediate.

2. The immediate duties directly express the sentiment due to God, and insofar as they
are prescribed by natural law, they are recognized as tending to signify that sentiment
directly, or in their very notion. Such are the duties surveyed by our author in chapter
4 [Pufendorf, On the Duty of Man and Citizen, 1.4], and all of them may be summed
up in this one precept, which we lay down as the first precept, that God is to be
worshipped.

3. In the mediate duties, i.e., those which are directed not immediately toward God
but toward created things, the same sentiment is declared to be due to God. The sum
of these duties consists in this, that each man should treat the universal system of
rational creatures with benevolence subordinated to love and reverence for God; and
therefore each man should attempt to promote the common good of these creatures so
far as his strength permits, and so long as he has no knowledge that it may interfere
with the illustration of the divine glory. When we speak of rational creatures we mean
creatures which are endowed not only with some capacity to reason, but with that
kind of reason whose right use enables them to rise to knowledge of the great and
good God and of their obligation to him. For rational creatures bear the image of their
Creator in a special way. And in the divine dispensation toward them, there shine out
those perfections of God, whose illustration is the aim of all divine works. Toward
rational creatures God has dispensed the effects of his goodness with so generous a
hand that, after the illustration of his own glories, he seems particularly to have
intended their happiness, so far as they bear themselves with due subordination to
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him. Therefore, just as love toward the head of a household is shown through
effective benevolence toward his servants, so devout affection for God, whom we
cannot benefit or harm, is appropriately shown by exercising the greatest benevolence
and beneficence we can toward his rational creatures, so far as they bear his image
and are not contrary to him.

4. But, to bring this rule closer to practice, we must note two things. First, no
consideration suggests that there are other rational creatures apart from men, whom
men by any actions of theirs can either help or harm; much less can any loss or harm
be inflicted on these others by the greatest happiness which men can procure for other
men. Hence it follows, in the rule or summary of mediate duties given above, that for
the universal system of rational creatures we may substitute the whole human race.
We note, secondly, that there is no consideration which suggests that the greatest
benefits which men can procure for men oppose the illustration of divine glory. For
although the facts themselves proclaim only too obviously that the human race has
fallen away from God, and has rendered itself liable to his righteous retribution, yet
the whole series of divine dispensations toward the human race seems to prove that
men are still in a state of probation and have not yet been thrust into the eternal abyss
of the penal state while they live on earth. Furthermore, the good things which attend
man’s state on this earth far exceed the ills mixed in with them (apart from sin), and
would exceed them much more if individual men did not fail themselves and other
men. So individuals, by doing the duties of which they are capable, will afford to
themselves and to other men a richer use of the good things which the divine kindness
has placed in their power, and will also obtain the best hope they can have of future
goods. And thus far from hindering the manifestation of divine glory, they must very
much contribute to proclaiming the praises of the wisdom and munificence of God.

5. Thus we deduce the second fundamental precept of Natural Law which embraces
mediate duties (as the first embraced immediate duties). It is that each man should
promote, so far as it is in his power, the common good of the whole human race, and,
so far as this allows, the private good of individuals.

6. To answer the more particular question, by what actions one may promote the
interests of the human race, one must split the second general precept into two which
are directly subordinate to it. For in the first place there are certain things a man can
do which benefit him or others but do not hurt anyone else’s interests; there is no
room for doubt that such actions contribute to the common good of the human race.
For what is of benefit to one part of the system, without harm or loss to any other part,
is undoubtedly of benefit to the whole system. Since innumerable duties belong
specifically to this class, which each man has a daily opportunity of doing for himself;
and since duties which are to be done to others in any case can without difficulty be
assigned to the precept of sociability, it is enough to say that the precepts given above
entail the first subordinate precept which lays down that each man should take care to
promote his own interest without harming others. Here belong the duties expounded
at chapter 7, pp. 59 ff., which includes Supplement III.

7. But it happens often enough that the interests of different men, including our own
and those of others, conflict, so that we are not able to do good to all men at the same
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time. In this case, it may not be quite clear what kind of action is more useful for the
human race as a whole. There is a place therefore for the reasoning which Pufendorf
uses in his third chapter. Pufendorf argues that the nature of men is so constituted that,
on the one hand, individuals need the help of others (1) to preserve their lives (and
every individual has an acute concern and anxious devotion to his own life), and (2) to
lead their lives agreeably (on this compare Cicero, On Duties, bk. 11, ch. 3 and 4).3 On
the other hand, men are endowed, above all other animals, with the ability to be of
assistance to others and are at the same time disposed to do so (see Cumberland, On
the Laws of Nature, ch. 11, sec. 23 ff.).4

By the same token, the constitution of human nature is such that men can abuse all
these prerogatives of their nature to hurt each other in a very effective manner, and are
liable to attacks of provocation which incite them to do so. It follows from this that it
1s necessary for the safety of the human race that it be sociable, that is, that men
readily unite with one another, and behave with due consideration not for self alone
but also for others. And by this union, individuals, insofar as it is in them, may obtain
and encourage mutual benevolence and mutual trust. These are the two hinges on
which depends the willing performance of all those mutual duties which tend to the
preservation of human life and the improvement of its advantages.

8. So, from the general precept of promoting the common good of the human race,
this second subordinate precept is deduced: sociability is to be cultivated and
preserved by every man, so far as in him lies, that is, social inclination and social life
are to be encouraged and promoted by every man, so far as it is in his power, both in
himself toward others, and in others toward himself, and in all men toward each other
mutually.

9. By this train of reasoning, sociability is not subordinated to self-love. It is not
necessary to consider here whether the objection which TitiusS makes against
Pufendorf is right or wrong. For we do not say that each man ought to live sociably
only because he cannot otherwise be secure. We say that because social life is
necessary to the safety and preservation from harm of the human race as a whole, and
every violation of it tends to its harm, therefore each man ought to do his part, so far
as he can, to encourage and strengthen it.

10. Our method makes it unnecessary to give a lengthy argument for the divine
authority of these precepts. For we have shown above that it pertains to the showing
of love and veneration toward God that each man should try to benefit the human race
so far as he can. And it is likewise convincingly shown that innocuous care for
oneself and sociability make for the common good of the human race. And therefore it
is quite evident that God requires both from men as a sign of due sentiment toward
him and that he intends to reward performance of the relevant duties, or at least
punish their neglect and violation. Moreover since we learn these things from the
nature which God has made for man’s contemplation, by using the reason which He
has also given us, it is clear that the same considerations by which we argued for the
divine authority of natural law in general (p. 28) are abundantly evident in these
general precepts, and consequently in all the derivations from them.
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11. Furthermore, that there is a sanction to these precepts is proven not only by those
general reasons by which, at pp. 21-24, we demonstrated that it is in a man’s highest
interest to obey every precept derived from the Divine Law, but also because reason
and daily experience confirm the special rewards which flow from the observation of
these precepts and the penalties which naturally flow from their violation. It is
unnecessary to point these out in the case of a man’s duties toward himself. As for the
social duties which we do for others, they are naturally followed by serenity of mind
and a healthy state of the body (which even apart from consideration of moral good,
usually accompanies kindly and agreeable sentiments), benevolence to other men, and
the security which frequently arises from it. The contrary actions are frequently
succeeded by perpetual anxiety (which is accompanied by emotions which even
undermine the health of the body), by contempt or hatred for other men, and by the
innumerable dangers that arise from them. Consult Cicero, On Duties, book II, where
he inculcates these points at length. And because these sentiments are connected by a
kind of natural entailment with observation of or contempt for the law of sociability,
they have the same status as rewards or punishments seeing that this natural
connection itself was established by God, the author both of nature and of the natural
law.

12. As the basis of the natural laws we place not one fundamental precept, as
Pufendorf does, but three: that God is to be worshipped; that each man should pursue
his own interest without harming others, and that sociability should be cultivated. To
the first of these we refer the duties which are to be performed directly toward God; to
the second those duties of man toward himself which do not conflict with the interest
of any other person; and to the third, all the duties of a man toward other men, as well
as such duties toward himself as a man should only do after he has fully satisfied the
demands of sociability, as they are prejudicial to the claims of certain other men.

13. To understand the use and application of the precept on cultivating sociability
more clearly, we think that one should take note of three points which define the
limits of what should be done and what not done in cases in which men’s differing
interests seem to prompt them to different courses.

14. In the first place we note that there are certain advantages or pleasures which men
can get either from their own actions or from external objects or from the actions of
other men, and which it is to the interest of human society to secure to them in certain
circumstances, and which should not be obstructed, withdrawn, or intercepted, since
they contribute to preserving and strengthening social inclination and social life
among men. This is why these advantages and pleasures are fortified by the general
precept of cultivating sociability, and become rights, either perfect or imperfect,
according as they are necessary for preserving sociability or merely conduce to
strengthening it.

15. Secondly, we note that these rights are equal for all in similar circumstances;
hence, if they are given by nature, they belong to all men equally so far as they have
not forfeited them; or if they are acquired by means of some human act, they can be
acquired equally by all in similar circumstances, by means of similar acts.
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16. Thirdly, we note that it is not contrary to the nature of social life but is essential
for sustaining it, even in cases where men’s interests conflict, that each man should
take a certain particular care of himself and his own, though subordinate to the
cultivation of sociability. If this were not so, there would be massive general
confusion, since most men would rely on someone else to help them, while idling
their time away and neglecting to cultivate the resources which nature had given
them. Hence, from the other point of view, it would follow that no one could have a
firm expectation of anything from other people or count on their help in advancing his
own claims.

17. We conclude, therefore, that the right cultivation of social life consists in each
man protecting his own right with due consideration for every man’s right, perfect or
imperfect, in accordance with the assumption of the natural equality which belongs to
every other man. It follows that, in order to define the duty which is incumbent on
each man with respect to other men, we cannot pursue a better course than to weigh
carefully, in due order, the various rights which belong or may belong to individuals,
to groups of men, or even to the human race as a whole, and the different foundations
on which each rests. For it will be immediately evident what obligations correspond to
each right.

18. In the appendix6 we have given a general idea of the method which we think
should be followed in doing this; it is rather different from that of Pufendorf.

Worship Of God The First Law Of Nature?/

It is clear from what we have said that Pufendorf’s method of deducing our duties
toward God [i.e., indirectly from sociability] ought by no means to satisfy us. On the
contrary, it is a prior and more evident principle that God is to be worshipped than
that one should live sociably with men. This is particularly so since, as the
distinguished author admits at section 10 of this chapter, for the precept on cultivating
sociability to obtain the force of law, one must necessarily presuppose that there is a
God, and that he rules all things by his Providence. And it is not true, as the author
adds here, that reason alone can progress no further in religion than so far as it
serves to promote the peace and sociability of this life. For even though the religion
which effectively procures the salvation of souls originates in a particular divine
revelation, yet reason itself teaches that in worshipping God and offering universal
obedience to the divine laws, one must have before one’s eyes something more than
the good things of the present life, especially if these good things are only regarded as
flowing by a certain natural consequence from the performance of those duties. See
pp- 22 and 24 and compare p. 30. [[.3.13.1]

Care Of Self The Second Law Of Nature

There is no reason to deduce care of self from sociability, for any man would be
bound to care for himself even though he were alone in the world. Similarly there
seems to be no better reason why care for self should be deduced from religion in the
narrow sense more than sociability should. Obviously duties of both kinds must be
performed with regard for God; but despite that, all duties, apart from direct worship
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of God, are appropriately deduced from their own principles established above. Thus
one must admit that there is such a close bond between the duties of man toward God,
toward himself, and toward other men that there will always be a temptation to change
the order and try to deduce them from any one of the three principles given above.8
[1.3.13.ii]

PLL v5 (generated January 22, 2010) 43 http://oll.libertyfund.org/title/1707



Online Library of Liberty: Natural Rights on the Threshold of the Scottish Enlightenment: The
Writings of Gershom Carmichael

[Back to Table of Contents]

Chapter 6

On Duty To Godl

Among the duties owed to God, our author is right to give first place to correct beliefs
about him. Beneath the first elements of moral doctrine we must set a sure and certain
knowledge of God, of his attributes, and of the dependence of all things upon him. (In
this sense the distinguished Gerard de Vries in the last paragraph of the final chapter
of his Pneumatological Determinations, section 3,2 has rightly observed that the end
of pneumatology is the beginning of moral philosophy.) Consequently these beliefs
are not put forward here so much to establish their truth as to emphasize every man’s
duty of supporting and protecting them. [1.4.1.1]

The older writers may profitably be read on this argument [to the existence of God
from “reflection on the fabric of the universe”]; we will realize that nature clearly
confessed its author even before it was explored. But we should give particular
attention to those who have recently written on this question: for the greater the
progress that has been made in the science of nature, the more brightly the signs of the
Divine Workman shine.3 [1.4.2.1]

Conviction of the existence and providence of the Supreme Deity should be planted
deep in our minds as the immovable foundation of all religion and morality. And
therefore, we must very much beware of those who oppose this belief and must root
them out of our midst, as they have an utterly destructive effect on men’s very morals.

Particularly pernicious in this way (apart from atheism and Epicureanism, both of
which, as the author notes, equally attack in a very direct way all religion and
morality) is the opinion of those ancients, whether philosophers or poets, who taught
that all things and actions are necessarily determined by a certain inevitable fate,
antecedent to the determination of the divine will; they subjected even Jove to fate.

Nor is it a correct understanding of the absolute dominion of God to think that the
network of secondary causes and effects is so firm and inviolable that even God
himself could not abolish it once he had established the original frame of things, or
suspend it in a particular case. Innumerable examples of miracles fully prove the
falseness of this doctrine. It is a mistake to object, as our author does at Of the Law of
Nature and Nations, 11.IV .4, that if you accept this belief, you seem to destroy the
effect of prayers, penitence, and moral reform. For God could connect the moral
actions of men with these moral effects both by his decree and also, if he willed, by
the pre-established harmony of things. And it is reasonable to believe that this is the
case, since experience proves that divine providence often reveals its splendor in
attuning the outcome of events to our moral actions, even when there is no reason to
believe that a miracle has occurred. Others may wish to argue for a physical
concatenation of causes and effects in order to exclude the moral connection of which
we have spoken, but we cannot readily accept this error, which has quite pernicious
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consequences, so far as morals are concerned. Those who attribute an insuperable
efficacy of this kind over the good or ill events which happen to individuals, to the
aspects of the stars or other imaginary causes which have no connection with them,
add insanity to impiety by tormenting themselves with an anxiety which is as vain as
it is irreligious.

But none have a more unworthy conception of divine providence than those who
think that evil spirits are permitted to control human affairs so that one can only get or
keep one’s health and safety in this life by showing some fear or reverence for them in
one’s words or actions. Akin to this is the impious, or shall I say, fatuous, superstition
of those who, although they reject the malice of evil spirits and the pernicious arts of
sorcerers, yet themselves employ absurd, idolatrous, and diabolical practices which
rest on no sound reason, no experience of intelligent men, nor on any revelation
except perhaps from the devil, but which find their strength in the mere stupid and
fatuous credulity of the ignorant people. The pernicious effect of all these
superstitions shows itself not only in inspiring groundless anxiety and terror, but
above all because those whose minds have once been taken over by these ravings
show no concern thereafter to conform their actions to the norm of the divine law,
whether in performing their duties toward God himself or toward men, since they
have placed all their hope and salvation, and thus all their religion and morality, in the
observance of these follies. [1.4.4.1]

Spiritual, or thinking, nature cannot be at all reconciled with extension, since the latter
includes a real diversity of parts; and therefore the infinitude of the former does not
lie in infinite extension, nor its finitude in figure or in the termination of extension.
Therefore, figure is to be denied to God, not only because it involves the limits of a
thing having figure or an outline, but also because it presupposes extension, which,
precisely because it is constituted of finite parts, cannot be an attribute of an infinitely
perfect Being. And for the same reason, not only can God not be fully comprehended
by imagination properly so called, he cannot be reached to any degree at all by this
means. [1.4.5.1]

I would think that a distinction absolutely must be made here. For since what is
understood by the term sensation and its individual kinds, taken strictly, involves a
passive state and hence includes dependence in its very idea, it must certainly not be
attributed to God. But we must speak differently of the terms intellect, will, and
knowledge (provided the last is not restricted to dianoetic knowledge). For although
they denote things which in men really are imperfect, yet those imperfections are not
at all involved in the abstract idea itself which is associated with these terms. For it is
not true that intellection or cognition of the truth in themselves involve a passive state
or that willing as such implies lack of an appropriate object. On the contrary he would
have an utterly unworthy conception of God, who did not conceive of him as
understanding as well as willing in the most perfect manner. Our author agrees with
this at Of the Law of Nature and Nations, 11.1V.3, and elsewhere. [1.4.5.v]

[Pufendorf had reduced the terms applicable to the attributes of God to two kinds,
negative and indefinite. Carmichael would add a third:]
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When indefinite terms such as good, just, and the like are attributed to God in an
eminent degree, they are in this case equivalent to superlatives. I would think
therefore that one should add relative terms as a third class, such as those the author
mentions later, Creator, King, Lord, etc.

From what has been said it is clear that not only must all imperfections be far
removed from the Supreme Deity, as happens particularly in the case of his
incommunicable attributes,4 but we must also constantly attribute to him also all the
pure perfections and in particular those proper to rational agents, which are usually
called the communicable attributes of the Deity,5 and insist that they are possessed by
him in the most perfect, and consequently incommunicable, manner. We must also
attribute to him every activity concerned with created things, especially rational
creatures, which is worthy of those perfections. That is, God must be conceived as
infinitely wise, powerful, just, and holy. From him, as from an intelligent and free
cause, other things have their origin and the principle of their motion. And as he
governs all things by physical authority, so he governs rational things, particularly
men, by moral authority. By this authority he requires duties from them; observation
of duties pleases him, violation and contempt of duties displeases him; and in their
name he will exact an account from all incorruptibly, without respect for persons. For
recognition of the moral authority of God and of the moral perfections he displays
contributes in a certain special way to duly regulate men’s moral behavior; hence
those who oppose this belief should be carefully watched and kept far away.

Such are the fantasies of those who imagine that the Supreme Deity strikes bargains
about the sins of men. That is, that he accepts the offering of gifts or of any kind of
rituals (especially those devised by men’s puny minds) in satisfaction for wrongs
which men have committed, or are about to commit; or that a man can be freed, by
any satisfaction offered for sin, from the obligation to perform the duties of piety and
goodness in the future. Even more detestable is the insanity of those who hold that the
Deity favors certain sins and treats them as jokes—as the old pagans imagined that the
gods smiled at the perjuries of lovers; they even established different gods as patrons
of nearly every different kind of crime. One must also outlaw the impiety of those
who dare to hope that their wicked prayers will find favor with God, by which they
seek to bring down some undeserved evil on others for their own benefit, or that a
religion will be pleasing to him whose teachings tend to subvert the common laws of
sociability, as when they teach for example that faith is not to be kept with men who
differ from them in religion, that nothing is forbidden in the propagation of a religion,
and so on. These, | say, and similar monstrous doctrines, as alike contumelious to God
and his authority and inimical to all religion and moral goodness among men, are to
be thoroughly detested by all good men. [1.4.5.vi]

[Pufendorf is considering “the usefulness of religion in human life” as “the ultimate
and the strongest bond of human society.” Carmichael comments:]

By the term religion here, of which these things are said, we are not so much to
understand the narrow sense of the direct worship of God, as that universal respect for
Him as Supreme Lord and Judge which should be involved in all obedience to law,
upon whose removal, ideas of moral good and evil become empty noises. Some,
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including Grotius himself, Rights of War and Peace, Prolegomena, sec. 12, have
rashly taken up a contrary opinion; and some have championed it in our time with an
ulterior motive, namely, to conceal the hideous features of atheism under whatever
disguise they can. But this matter requires a fuller discussion than the plan of this
course allows: see the remarks of the distinguished Barbeyrac against the censure of
Anonymous (i.e., the celebrated Leibniz), secs. 13 {f.6 [1.4.9.1]
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Chapter 7

On Duty To Oneselfl

It is not a superfluous obligation for a man to take care of himself with regard for the
law and for the superior who has made the law. We have discussed the grounds on
which a man is obliged by the law to look after himself at p. 53. [1.5.1.1]

Pufendorf passes too lightly over the cultivation of the mind, a subject which has an
important place among the duties which natural law prescribes. This seems to be
virtually the only thing which some recent writers understand by ethics when they opt
to distinguish ethics from natural jurisprudence. In various editions of this treatise
several commentators have corrected this defect from the author himself by placing
the material from Of the Law of Nature and Nations, 11.1V, in their text or in footnotes
or appendices. We decided to insert the following supplement here, which is largely
excerpted from that source,2 as we indicated in the preface. [1.5.2.1]

On The Duties Of A Man Toward His Own Mind3

The cultivation of the mind consists particularly in these things: o fill it with sound
opinions in matters relating to duties, to learn how to judge rightly of the objects
which commonly stimulate human desire; to be accustomed to command the passions
by the norm of reason,; and to be duly instructed in some honest skill appropriate to
one’s conditions and manner of life.

1. Among the opinions or beliefs with which the mind must be filled, the most
important is a sure and firm conviction of the topics surveyed in Of the Law of Nature
and Nations, 11.IV, on God as the Creator, Preserver and Governor of this Universe.
This conviction not only implies a specific human duty (which that chapter impresses
upon us), but is also the foundation of a kind of joyful peace, which pervades the
human mind; it is also the mainstay of the practice of all integrity toward other men.
Hence a right conviction about the existence and providence of the Deity is a duty, in
different respects, toward God, toward ourselves, and toward other men.

2. After the knowledge of God, it is of the greatest possible value to every man that he
properly know himself, as he relates to God and to other men. In the former respect,
each man should know that he was created by God, and depends wholly on his
effective providence; and he is thus held by a most sacred bond to worship him, and
to conduct himself with God in view in all things, however contrary this may be to his
own or other men’s desires. He ought also to know that he has been endowed by his
Creator with a rational faculty, whose right use requires that he should not be carried
along by blind impulse, like an animal; but should set before himself an end worthy of
his nature, and should use means fitly chosen for its achievement; and thus not
wander through this world but proceed purposefully, which is the prerogative of a
wise man. With respect to other men, each man should recognize that, however great
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he seems to himself, he is but a small part of the human race; in which every other
man naturally plays an equal part: and therefore, since sound reason teaches us fo
make similar judgments about similar things, he must permit to others in similar
circumstances everything that he claims for himself; and should no more prefer his
private convenience to the common good of the human race, than he would privilege
the comfort of his smallest limb over the health of his whole body.

3. Next, what is relevant to a man’s due knowledge of himself is that he should have
taken the measure of his own strength and the effect which his individual actions can
produce on external things. He who has duly weighed this will readily acknowledge
that there are some things which cannot be promoted or prevented by his own actions;
others, which seem to depend somewhat on the influence of his own actions, but in
such a way that innumerable other causes may intervene and frustrate his efforts;
others finally which depend wholly on the determination of his will, and such are
every man’s free actions. A man should give particular attention to the last, to bring
them into line with the norm of sound reason, since they alone in themselves, can be
imputed to him, for praise or blame, reward or punishment.

4. A man should give due attention to the things which do not wholly depend on
human will, provided that they do not altogether exceed the influence of his actions,
and if they tend toward his legitimate end and deserve to receive his attention.
Everything else should be committed to divine providence; nor ought anyone to
disturb himself on account of evils which have befallen him, or may befall him,
without his fault. This eliminates no small part of human cares. And just as in those
things which give scope to human foresight, we should not blindly entrust the matter
to a throw of the dice, as it were, so, if we do what it is in our power to do, for the rest
we cannot control an outcome which is unforeseen and not dependent on our
direction. And just as it is the part of a wise man not only to see what is immediately
before him, but also to foresee what will be, so far as the human condition allows, and
constantly to pursue a policy duly formed by this consideration, so it is also the part of
a wise man that he not easily allow himself to be turned away either by fear or by
enticement of present pleasure. On the other hand, it is characteristic of a stolidly
obstinate person to struggle against the stream, and not adapt to things when he
cannot adapt them to himself. Finally, since the outcome of future events is uncertain,
one must not have too secure a confidence in the present nor anticipate the future with
too anxious concern; arrogance in prosperity and despair in adversity are to be equally
eschewed.

5. We have said that it is also relevant to the right cultivation of the mind that each
man should accustom himself fo judge rightly of those things which commonly
stimulate men’s desires. In the forefront of these is reputation, which has always been
valued by men of good character, men who are made of the right stuff. Every man
should take the greatest care to preserve, so far as he can, his simple reputation,4 that
is, the character and report of being an honest man. If it should be assailed by slander,
he should do everything he can to restore its luster. But if, after every effort, an
unfavorable opinion prevails with the public, a good man may be satisfied with the
consciousness of his own innocence, whose witness i1s God. A wise man should not
seek an intensive reputation, which is founded in special honors and marks of honor,
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except so far as it arises from a distinguished ancestry or opens a wider field to
illustrious action by which he will deserve well of the human race. When honor is
won, he should not boast of it arrogantly, much less should he canvass for undeserved
honors; least of all should he intrigue for them by evil and shameful practices. And if
we should not win honors equal to our merits, our spirit should not be cast down, nor
the zeal for doing well abandoned.

6. In addition various external objects are necessary to the support of life; and duty
sometimes also obliges us to provide them for others. And so we are right to strive to
obtain them, so far as strength, opportunity, and honesty permit. But here every man
must remember that a finite, even a small store of these things is enough for his own
use and his family’s, so that he should learn not to give too much scope to his desires
and ambitions. What we have acquired should be considered as supports for our needs
and material for doing good to others, not as things we may pile up without end to
gratify our imagination. One must also remember that nature does not cease to be
fertile in things which are useful to men. Likewise, what we lay away against the
future is liable to all kinds of accidents, so that a restless anxiety often tortures men as
much in the protection of their goods as in their acquisition. And everything must be
abandoned when we die. So just as one should not neglect an opportunity of justly
acquiring external things, so too one ought not to lose heart if they are stolen or lost.
And just as they should be expended readily, if duty requires, so they are not to be
wasted beyond necessity; for it would be equally stupid to withhold them from a use
for which they were intended, as prodigally to consume them in unsuitable and
superfluous ways.

7. Next we turn to the pleasures of the senses which also entice men’s appetites, and
the pains appended to them. So far as possible we should avoid unnecessary pains,
since they harm the body’s health, at least in some part, and by engrossing the mind’s
capacity, make it less capable of performing its functions. We should welcome objects
that please the senses, at least to some degree; for when these are used with
moderation, they conduce both to health of body and to the mind’s ability to perform
its functions. Exquisite sensual pleasures, however, should not be cultivated, since
they weaken the strength of the body and stifle the vigor of the mind, and commonly
make it useless for doing any serious business at all, as well as using up time meant
for better purposes, and wasting the stock of external goods which are necessary for
living life comfortably; and in other ways are often associated with sin. Therefore just
as it would be close to insane to give oneself unnecessary pains, so it is the part of a
wise man rather to sip modestly at the pleasures of the senses than to drink deeply of
them. Above all one must beware of allowing oneself to fall into a violation of duty
for the sake of pleasure.

8. We have pointed out above that it belongs to the cultivation of the mind, to
accustom ourselves to be restrained in our passions. For if they shake off the rein of
reason, and become excessive, they waste the vigor of both mind and body, blunt the
edge of the judgment, and drive one headlong into innumerable deviations from duty.
Here it would be useful to offer a more detailed discussion.
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9. It i1s widely known that love and hatred are the springs of all the passions, hence
the moderation of all the passions depends on governing them rightly. The rightness
of love and hatred may be said to consist in two points: (1) their direction to
appropriate objects; (2) the appropriateness of their intensity to the value and
importance of their objects. But since love and hatred, in a certain special way, are
directed toward persons, it is important to know that in the love of persons, an apt
distinction is commonly made between the love which consists in benevolence, by
which we intend the welfare of others, and the love of sexual attraction, by which we
seek to enjoy the company of others in whatever way we can. In the former kind of
love, indeed we do not so easily stray beyond the olive trees, provided we submit the
interests of others, equally as our own, to the dispensation of divine providence, and
do not wish upon them false and imaginary rather than true goods. But one must be
careful to direct the love of sexual attraction to a worthy object, so that it does not
develop into “chambering and wantonness,” nor interfere with other duties or
degenerate into disease. And finally if we aspire to the enjoyment of an object which
we cannot get or keep, we must be careful that our love is not so intense that if the
object is withdrawn or lost, the mind will completely collapse.

Similarly hatred of persons is either the hatred of malevolence or the hatred of
aversion. Hatred of the former kind is always bad; and one must strive against it with
all one’s strength as a most destructive mental disease. But the hatred of aversion, by
which we avoid the company or even the mention of a person, is also quite a
disturbing emotion to anyone who suffers from it. We should therefore get control of
it, and not direct it toward someone who does not deserve to be avoided, and not let it
lead us to hurt anyone contrary to duty. We should also free ourselves from it by
simple neglect, by avoiding the mention or company of any person whom we properly
avoid rather than by frequent repeating of any act of hatred. However much a person
may deserve to be hated we should not draw the poison into ourselves in this way.

10. From what has been said it is readily apparent what the moderation of the
individual passions consists in. In the first place, desire, which is nothing other than
love or hatred exercising itself with respect to future time, is kept within just limits, if
the simple love or hatred, from which it is born, keeps proportion with the dignity of
the object. When desire settles on an object which can be stolen or lost from without,
it is essential to the tranquillity of life not to allow the mind to be too fixed in the
contemplation of that object; nor to permit it to turn into a sickness by repeating too
anxiously the act of desire; for if we should be deprived of the desired object, it will
end eventually in the worst of all the passions. I mean sadness, which, as an enemy to
our nature, we can scarcely too much resist; except so far as piety demands that we
grieve for sins committed by us or by others, and humanity that we grieve for
calamities befalling other men. Most to be detested is the sadness brought on by
inappropriate causes, as, for example, by the prosperity of others; whence arises the
sadness called envy, which often produces pernicious effects both in others and in the
envious man himself; for the envious man is corroded by his own character as iron is
by rust.

Related to sadness is fear, a passion as painful as it is pernicious and destructive of
the mind’s capacity to act; and therefore only to be indulged so far as it prompts us to
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take timely measures to ward off imminent danger, so far as we can; anything beyond
such precaution is useless and harmful. Anger too belongs among the gloomy
passions: it is a violent passion, the Stoics called it a short insanity.5 We do not go so
far as to condemn it altogether, but we think it is plainly wasted labor to celebrate its
usefulness, as some have done; how many people need a spur here rather than a rein?
Certainly, it is very difficult to keep anger within just bounds, and an excess of it must
be regarded as one of the things which most of all makes human life unsocial, and has
pernicious effects for the human race. Thus we can scarcely be too diligent in
restraining our anger. But we must take especial care not to do anything in a state of
blazing wrath which will bring a long train of consequences after it; if we cannot
wholly rid ourselves of the sickness of anger, which in itself is sufficiently serious, at
least we need not bring on ourselves or others its pernicious consequences.

11. The leader of the chorus of the kinder emotions is cheerfulness, a friendly passion
indeed to human nature. But it must be under control, so that it does not show itself at
the wrong times, or for unsuitable reasons (especially for the misfortunes of others)
nor degenerate into frivolity nor destroy our sense of the evils to which we are still
subject or liable; and that it does not exclude thoughtful care for the future. Related to
cheerfulness is hope, which, however agreeable, must be held in check so that the
mind does not suffer by it. For in busily embracing objects which are vain, uncertain,
or beyond our powers, we may wear ourselves out for nothing; and hope, prolonged to
infinity, may impede our capacity to enjoy the good things we already have.

12. To counter all the immoderate assaults of the passions, we must make careful and
intelligent inquiry about the things which come before us with a particular
significance for ourselves (for these are the only things that have the power to excite
the passions in us). We should refrain a while from passing judgment on them, if the
case allows, until the hot assault of passion cools down at least to the point where it
does not refuse to admit the governance of sound reason. To this end, our thoughts
should be diverted elsewhere for a while, until time and quiet shall have soothed to
some extent the commotion of the blood and the animal spirits. But if the passion
presses, and the nature of the situation before us does not admit delay in action,
contrary considerations should be suggested to the mind, so that the impulse of
passion may drive us from the straight path as little as possible. Even if they are of too
little significance to determine the mind’s direction altogether, they will be able to
blunt the former impulse, and set the mind as it were in equilibrium, and so make it
more fit to perceive the real dictates of sound reason. If by these and other means (on
which there is no time to dwell) our passions are reduced to a reasonable temperature
and subjected to the power of reason, it cannot be denied that they acquire an
admirable utility, as they alert both mind and body to speedily obey and expeditiously
perform what reason prescribes.

13. But all this and everything else that aims at the moral cultivation of the mind, has
the particular purpose of filling the mind with love of the right and with the proper
disposition to perform every duty. This cannot be achieved in this depraved state of
the human race without the special assistance of the Deity, and all genuine
dispositions of this kind assume a sound and rightly founded conviction of the sure
means of obtaining the favor of God and the supreme happiness which lies in him.
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And this conviction, in corrupt men, can only rest on a really firm foundation through
a special revelation of the divine will. It is therefore evident that each man is bound
by the prescription of natural law to seek that revelation at all costs, and to fashion his
conduct by it when found; and thus natural religion itself in a certain way leads to
revealed religion.

14. A final point: since with regard to his own cultivation every man also has the duty
to make a timely choice of some manner of life which is honorable, advantageous, and
suited to his capacity and fortune, he is also bound to apply his mind at an early age
to learning what will be useful in the kind of life he intends. Those whom a kinder
fortune allows to live their lives without earning their income by their own labors,
may not regard themselves as completely exempted from this obligation. For although
they do not seem to be obliged by law to practice a skill for the sake of an income,
they are nevertheless not only obliged to take good care of their property and to
administer it prudently (and this cannot be done without some education), but they
must also apply themselves to promote in some way the advantages and benefits of
human society, and especially of the country to which they belong and of the men
with whom they have to do. It would be exceedingly unworthy in men of great
fortune, who claim higher reputation and greater authority than others, to offer no
benefits to the human race, to be useless burdens on the earth, drones born to feed off
the fruits of other men’s labors. To the contrary, the more they expect to be held in
esteem above others, the more they should be anxious to deserve that special honor by
conferring exceptional benefits on their dependents, their country, and the human
race; otherwise their claim to honor for themselves on the ground of birth or fortune
would be empty indeed. Since therefore their own happy position gives men of
superior fortune, more leisure and the other prerequisites of study than other men
have, and also offers them an opportunity to perform duties of greater importance to
their country (duties which cannot be properly discharged without a variety of
knowledge), it cannot be doubted (provided nature has not denied them the
intelligence which few will admit to not having) that such men should aspire to
achieve a wide range of knowledge. See Locke, Essay, IV.XX.6.

The Right Of Self-defense

[Pufendorf says: “Despite the dictum that one is not justified in resorting to killing
when the danger can be averted in a milder manner, it is not usual to be scrupulous
about details because of the mental turmoil caused by imminent danger.” Carmichael
comments: ]

The distinguished Titius rightly observes that the doctrine of this paragraph should
apparently refer especially to the civil state, which the author had been discussing in
the previous paragraph.6 But several provisos which are introduced here for
restricting the license of violent defense, may well be applied to both states, provided
they are properly explained. For not even in the natural state is it 7ight (at least by the
law of charity) to rush precipitately into killing when the danger, both present and
future, may be deflected by a more appropriate means. Hence in that state too it is
rash to descend from a safe place to meet a challenger, when the provocation comes
from a sudden attack which will perhaps soon disappear, or when there is hope that
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the aggression of the attacker will be checked later with less danger to ourselves or
others.

Finally, the hatefulness of duels asserted by the author at the end of this paragraph is
largely valid in both states, both against the challenger and against a man who has
been challenged and voluntarily stands firm and obstinately remains in the same
mind. Even in the natural state a declared contest is not a completely acceptable mode
of asserting one’s right and may only be excused by necessity (see Grotius, Rights of
War and Peace, 111.XX.43). And likewise so-called injuries, in the proper meaning of
that word (injuriae), 1.e., the insults which normally involve fellow citizens in duels
with each other (for duels which are entered upon to settle a doubtful question, or
claim an object which is not due by perfect right, are manifestly unjust); insults, I say,
do not afford a just cause for extreme violence even in natural liberty. For it is utterly
abhorrent to equity, to humanity, and to justice itself to attempt to repel or vindicate
them in that manner. That is, the restoration of an injured reputation, which they
usually say is the point of this ferocious avenging of injuries, is a pure and
unadulterated fantasy in the minds of men of outrageous vanity. Such men need to
learn that true reputation (which is nothing but the opinion of one’s excellence on the
part of other men, particularly of good and sensible men) can be neither got nor kept
except by doing good and deserving well of human society; and that it cannot be
weakened by insults, except so far as they raise a suspicion that one deserved to be so
badly treated; hence reputation can only be restored and renewed by measures which
altogether remove that suspicion. No one but a madman could convince himself that
violence leveled by private assault against the author of the insult would contribute to
this one little bit. By this sacrilegious attack therefore, they deliberately profane two
most sacred words: they are not ashamed to proclaim their wicked customs as laws of
honor. But these customs are diametrically opposed to divine and human laws, and
have been transmitted to us from barbarian peoples and centuries, to the great
dishonor of human nature, to say nothing of the Christian name. [1.5.13.1]

Apart from what the author mentions, the victim can require nothing else by his own
right from the attacker. But it is a good question whether, even in the state of natural
liberty and equality, physical punishment cannot be inflicted on those who have
openly violated the law of nature, in the name of the human race, so to speak, as a
measure pertaining to its common security. With Grotius (Rights of War and Peace,
II.XX.40 ff.) and Locke (Second Treatise of Government, ch. 2), we think this
question should be answered emphatically in the positive, at least in the case of the
more atrocious crimes, which have been committed with malice. However great
moderation should be shown here. For punishment should not be inflicted suddenly or
secretly, in case greater disturbances arise in a society and make the remedy more
disastrous than the disease. In particular one must be careful to prevent the injured
man himself, still seething with anger, from trying to keep on punishing and using
force to assert his right.

Here the author ends his discussion of defense against unjust aggression, but
prematurely; he should first have made a clear statement on the nature of human
rights and on the foundations on which they rest before discussing the license
permitted in their defense. This is the point that Titius (Observationes, no. 119) seems
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to suggest in his own way, when he points out that the precepts of self-love and
sociability should be treated separately before they can be compared with each other.
Thus one should add the teaching about the prosecution of one’s right to the teaching
on the defense of one’s right. Pufendorf could not have referred less appropriately to
this passage. For (as we said above at p. 45) we not only have a right to do something
or hold it simply, but often also have a right to require something of another person.
As the former right is properly asserted in resisting someone who unjustly attacks us
or our property, so the latter right is no less properly asserted, in the natural state, by
forcibly seizing what is ours or due to us from someone who is refusing to offer it of
his own accord. Therefore in the former case a violent defense of one’s own right, in
the latter case a violent prosecution of it (always assuming appropriate
circumstances), is a duty which a man owes to himself. We should add a few points
about this.

It is clear in the first place that as a violent defense of right in the civil state is
restricted to rather narrow limits, so a violent prosecution of it is utterly forbidden to
individual citizens, as plainly repugnant to nature and the end of civil society. It is
appropriate on a regular basis only in the natural state in which, when just cause
requires, it is to be exercised with the same force against persons, as far as they
oppose the satisfaction of our right, as Pufendorf rightly teaches that the natural state
permits in its defense. Moreover, since in this case, something of ours or something
which is owed to us and not freely tendered, is presumed to give grounds for war, we
not only rightly take possession of our own property, if it can be done, but also
appropriate something that belongs to another person; if a particular object is owed to
us, we seize that; if the debt is nonspecific, we seize as much as is owed. For want of
these things, we can appropriate any property belonging to the enemy in
compensation for the debt. Further, since neither defensive nor offensive war can be
waged without expense and multiple loss, we rightly demand from an unjust enemy
restitution for this, and rightly claim in compensation for them whatever is taken from
him. However, all these things ought to be understood as due without detriment to the
right of the innocent. Beyond these limits (although it cannot be denied that infinite
license 1s permitted against an enemy who perseveres in wrongdoing, of devastating
his property, and of taking it away, especially if it may be useful in war), we have no
right to acquire anything, however just our cause in fighting, and to retain the
advantage we derive from it, after the enemy has agreed to peace terms (and we may
understand from this the nature of the peace terms). See Locke, Second Treatise of
Government, chapter 16. However we may retain some of the property of an enemy in
our custody, as a means to guarantee against the launching of similar attacks in the
future, but it must be in such a way that the fruits and profits of the property, beyond
what is spent on its custody, are preserved for the owner, as long as he keeps the
peace. From the point of view of bare natural right, the situation is the same, whether
it is two men living in natural liberty who are in conflict with each other or two
states.7 [1.5.17.1]

The Rights Of Extreme Necessity

[Pufendorf has explained that “the case of necessity is not included in the general
scope of the law.” Carmichael comments:]
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But the two general laws of worshipping God and of promoting the interests of the
human race admit of no exception; they are themselves the foundation of such
exception as is to be admitted in the more particular laws. This is not to be taken to
mean that there is no necessity which might rightly draw us away from any particular
act of divine worship, especially external worship, which otherwise would have to be
performed, but that one may not in any case undertake an act which is contrary to
worship, an act, that is, which would betray contempt or hatred of God. Such acts are
denial of God, blasphemy, idolatrous worship, and (here the distinguished Titius
vainly and wrongly resists) the giving of a promissory oath without the intention to
put oneself under an obligation.8 1 add that the positive obligation of the precept
about worshiping God is so far universal that man may not in any case completely
abandon direct worship of God, or suspend it for so long that he ceases to have Him
habitually before his eyes, or even intermit a particular act of external worship when
the intermission would be taken as a denial of God (cf. Daniel 6.10). It is quite
evident that neither the precept on promoting the common interests of the human race
nor the two directly subordinate to it on every man'’s seeking his own innocent
advantage and on furthering sociability, as we have explained them above,9 can
admit any exception of necessity. Hence we reject the conflict between self-love and
sociability which Titius so frequently teaches.10 For all the cases in which that
distinguished man finds this conflict are to be explained merely on the basis of the
law of sociability. For according to the variety of circumstances, this law assigns
more to an individual’s own benefit in one case, more to that of others in another, and
thus determines which particular precepts admit the exception of necessity, and in
what cases. [1.5.18.1]

One should say rather with Grotius (who treats this whole matter at I1.11.6—10) that an
extreme necessity which can be met in no other way, makes a perfect right; i.e., in this
case it revives, for this purpose, the right of primitive community. However this is not
in virtue of an agreement (as Grotius teaches, in conformity with his false hypothesis
about the origin of ownership, on which see below),11 but because of the very nature
of the case and the manifest interest of human society. The arguments brought against
this by our author at Of the Law of Nature and Nations, 11.V1.6, are excessively
weak.12 [1.5.23.1ii]
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[Back to Table of Contents]

Chapter 8

On Duty To Others, Or Sociability 1

On Not Harming Others

[In expounding our duty not to harm others, Pufendorf raised the question of
exercising due care and diligence in our activities, the obligation to make restitution,
and the exemption from the duty not to harm others in various particular activities
such as fighting. Carmichael briefly summarizes and comments on these points. ]

We are always bound to employ the most scrupulous diligence that the nature of the
business admits, to avoid causing harm or loss to others. The different degrees of
diligence which are required in different contracts concern the custody or care due to
someone else’s property by virtue of these contracts. Their effect is not only that the
object not be harmed by us, but that it not be harmed in any way so far as we can
prevent it by use of the requisite diligence. Moreover, using the most scrupulous
diligence that the nature of the business allows in order not to do harm to another
does not always exempt us from the obligation of making good his loss. For
sociability forbids us ever to undertake any business which threatens loss to another,
unless we are prompted by a serious necessity, and even then we are obligated to
compensate for the loss which may occur by that means, unless the necessity is
communal, as may easily be understood from what the author himself has taught at
the end of the previous paragraph. The reason therefore why a soldier is not liable,
when brandishing his weapons in the heat of battle, for the harm which he does to the
person who happens to be standing next to him, is not only that the nature of the
business does not allow him to be more careful, but that both common and individual
necessity require that it be done. We allow that the obligation for making good a loss
inflicted by necessity does not arise from delict, which is assumed not to be present,
but from quasi contract; or if not from quasi contract, as is sometimes the case, then
from a true contract, for example by the inclusion of an express provision on the
subject. [1.6.9.1]

Natural Equality

The natural equality of men includes: (1) that each man is equally a man, and
consequently is subject to a moral obligation from which no human being can exempt
him; and has certain rights belonging to him, which are valid against all men; (2) that
with whatever gifts of mind or body a man may by nature be endowed above other
men, he may not for that reason claim by his own right any power over others or a
greater share of things available in common, since nature permits the acquisition both
of ownership and of power to all by the same means and on the same conditions.

It is not worth discussing whether what Aristotle so labors to teach in the first book of
the Politics2 on the nature of master and slave, is altogether in agreement with this
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natural liberty. The philosopher’s teaching is thoroughly ambiguous on the subject,
and has given rise to the just suspicion that he was flattering the vanity of his fellow
countrymen, who imagined that nature had given them the right to rule barbarians.
And this suspicion has not been completely dispelled by the celebrated Daniel
Heinsius in a prolix dissertation (Rutgers’s Various Readings, 1V.3),3 in that he
seems, by the opinion he holds, following Aristotle, to attribute no other natural
liberty to men as a whole than what belongs to birds and fish which have not yet been
captured by anyone; as if men’s natural liberty did not include the right (which does
not exist among birds and fish) not to be hauled away into slavery without a prior act
on their own part. [1.7.2.1]

[Pufendorf derives from equality the rule “that no one require for himself more than
he allows others, unless he has acquired some special right to do so, but allow others
to enjoy their right equally with him.” Carmichael comments:]

This comes to the same thing as that golden and universal rule taught by our Lord, as
ye would that men should do to you, do ye also to them likewise.4 But this rule must
be understood as tacitly limited by a twofold assumption of similar circumstances on
both sides and a right will conforming to reason. It ought therefore not to be regarded
as a principle from which, when applied to the individual actions of life, a sure
distinction between right and wrong is to be deduced. Rather it should be regarded as
an indication of an appropriate remedy to free the mind from the command of selt-
love and the assaults of the passions, to set it in equilibrium, and as it were, restore it
to itself, so that it may be free to attend to the careful weighing of the importance of
the arguments on either side. [1.7.3.1]

Harmless Pursuit Of Self-interest And The Rights Of Humanity

Grotius discusses the benefits of pursuing one’s own interests without harming others
at Rights of War and Peace, 11.11.11 ff., where he teaches that such things may be
demanded as due by perfect right, and gives several instances of this category. But see
the examination and some corrections of these by our author at Of the Law of Nature
and Nations, 1ILIIL.5 In general [ would think that the claim of harmless self-interest
should not be boldly advanced as a foundation of a perfect right unless there is also a
claim of necessity. The latter is often sufficient in itself and is considerably
strengthened by the former. [1.8.4.ii]

This is where we should speak of the humanity which shipwrecked men receive from
all who have not divested themselves of their human nature. The reason why inhuman
cruelty has sometimes taken its place is the irrational custom, which has gained the
force of law among various peoples, of surrendering to the public treasury the goods
of shipwrecks, so long as no living person has made it to shore from the ship. The
absence of this limitation would have contributed to the saving of many lives.6 But it
would be far better to revive among all Christians the constitution of Constantine,
which survives at Codex, X1.5; a rescript of Antoninus had anticipated the example of
its equity, as we are told at Digest, XLVIL9, at the last line.7 [1.8.4.iii]
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Beneficence And Friendship

See the more extensive treatment of these subjects in Cicero, On Duties, 1.xiv—xviii,§
in which he treats beneficence at length. It is our author’s source for the best part of
this and the preceding section. This is also where the rights of friendship belong. See
the lucid exposition of these rights which Cicero puts into the mouth of Laelius in the
book of that name. But the great man seems to allow too much to friendship, when he
allows in chapter xvii that if by chance it should happen that we have to lend support
to a friend’s less than honest designs, we should diverge from the straight path so
long as we do not incur too deep a disgrace.9 Aristotle too discusses friendship at
length in the Nicomachean Ethics, books VIII and IX. [1.8.5.1]
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Chapter 9

Natural Rights And Agreements1

[Pufendorf distinguished between absolute duties which every man owes to every
man (not to harm others, to recognize others as equals, and to be useful to others, so
far as it is convenient) and hypothetical duties, which presuppose particular conditions
or arrangements. Carmichael comments:]

Our author’s method relies heavily on the distinction [between “absolute” and
“hypothetical” duties]. But he does not explain it with sufficient clarity nor apply it at
all skillfully. And since there is the same variety of obligations or duties as of rights to
which they correspond, in place of this distinction one may substitute the analysis
which we give in the next note [[.9.1.i] and again in the appendix annexed to this
treatise.2 [1.6.1.1]

Kinds And Creation Of Rights

To achieve a clearer conception of the nature of agreements, we must argue some
central points on a broader basis. In the first place we must recognize that perfect
rights which belong or may belong to individual men, are either natural or
adventitious, depending on the foundations on which they rest. Nature herself has
endowed each man with natural rights; adventitious rights arise from some human
action or other event. Among natural rights are the right of /ife, the right of physical
integrity, the right of chastity, and the right of simple reputation; 1 mean the right to
have all these things. I add the /iberty, or power, of ordering one’s actions as one
pleases within the broad limits of the common divine laws, as well as the closely
related ability to use in common things which are by nature positively common, as
also of acquiring any other adventitious rights by appropriate means. All of these are
sanctioned by the general precept of natural law, by which every man is forbidden
from violating any of these rights in another, that is, of attacking without a special
foundation of right any of the good things given above which belong to someone else.

Adventitious rights are either real or personal. Real rights are concerned with having,
possessing, using, etc., some thing (rem); personal rights, with obtaining some thing
or service from another person. To real rights, equally as to natural rights, there
corresponds from the other side an unlimited obligation not to disturb the owners of
these rights in the exercise of them. And to personal rights there correspond /imited
obligations to render to individuals those things or services which they have a right to
require of us.

Both real and personal rights are created, transferred, and abolished in various ways.
Among the many ways by which personal rights are created or abolished, and by
which rights of both kinds are transferred from one man to another, one stands out as
particularly prominent. This is mutual consent on the part of the person by whom a
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right is transferred and on the part of the person by whom it is acquired, both being
signified by appropriate signs. 1 say is transferred, because the actual creation and
abolition of a personal right lies in a kind of transfer.

For a perfect personal right (which is the only thing that we are speaking of here)3 is
simply a certain particle of a man’s natural liberty which is transferred to another man
by some act or event, and takes on the character in this man of a personal right valid
against the other, by force of which he may require him to do or not to do anything
which, in his judgment, it is in his power to do or not to do. That same right, when it
returns to its natural subject and is consolidated with the rest of his natural right, loses
its character as a personal right and recovers the name of natural liberty. Thus
personal rights are said to be created by those actions by which men begin to be
obligated in a particular way by the transfer of some particle of their natural liberty to
others; and are equally correctly said to be abolished by the opposite actions, by
which men cease to be obligated in that way, when the particle of liberty which they
had alienated is restored to them.

We therefore had good reason to say that the creation and abolition of personal rights
as such, no less than their transmission in the same kind (as also in the case of real
rights), lies in a form of transfer. And, apart from some modes of transfer which are
irrelevant to the present subject, every transfer is very naturally initiated, as we have
said, by mutual consent, by a declaration of appropriate signs on the part of the
transferor and of the recipient of the right.

This mutual act seems to take four different forms, depending on the type of right
which is being transferred or its circumstances. In the case of real rights, it is always
one and the same, carrying in itself from one subject to another the mere transmission
of the rights which relate to its immediate object on both sides (see however what we
say below at pp. 101-2).4 In the case of personal rights, it may produce three possible
effects: (1) a right which was previously contained in the natural liberty of the
transferor has been transferred to another man and now belongs to him as a personal
right against the first party; in this case a new personal right and corresponding
obligation are created for the first time. Or, (2) a personal right which previously
belonged to the transferor against a third party has been transferred to someone else
and now belongs to him against the same third party; here we see the transfer of a
personal right of that particular kind. Or, (3) a personal right which previously
belonged to the transferor against the recipient is transferred, or rather restored, to him
and consolidated with his natural liberty; and in this case the personal right, as such,
and the corresponding obligation are extinguished.

Each of these acts can be performed either unilaterally, with the effect that a right is
transferred from one party and merely acquired by the other, or reciprocally, with the
effect that a right is transferred by both parties and received by both of them against
each other, and the transfer would not be understood to be fully and validly effected
without the other. Thus from these various combinations of acts of the same or of
different kinds, arise several kinds of reciprocal acts; some of these have specific
names given them in law and popular usage, while others have not.
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As for the term pactum, or “agreement,” this stands for a variety of ideas which do not
all have the same extension. The definition of pactum given by Ulpian, Digest,
I1.14.1.25 is the concurrence of two or more persons in the same intent; Ulpian also
appends to the same law (sec. 3) that the explanation of the term conventio is that men
from different motions of the mind consent to one thing, i.e., arrive at one opinion. If
we look at the proper meanings of the words, both these definitions seem to apply to
all the types of mutual acts we have just enumerated. But we admit that the
commonest usage is to apply the term pactum, or “agreement,” almost exclusively to
acts which are obligatory on at least one side, i.e., acts by which a new personal right
is given, as we explained above; and that is how our author seems to understand it.

Titius defines pactum, or “agreement,” as something done by the consent of two or
more, given for the purpose of licitly creating or abolishing an obligation; and
therefore includes under the term “agreement” not only acts consisting in the mutual
consent by which personal rights are created, but also those by which they are
abolished.6 But I do not think that we apply the word ‘““agreements” to acts by which
personal rights and corresponding obligations are abolished, more than to acts by
which rights, whether real or personal, are transmitted from one person to another. It
is irrelevant to our purpose as being a matter merely of arbitrary law, that the Roman
jurisconsults and their interpreters used this term almost exclusively of acts which
create by themselves only a natural and not also a civil obligation unless confirmed by
a civil law, and on this ground distinguished them from contracts. [1.9.1.1]

Promises And Agreements; Two Senses Of Agreement

We have just said that in his first paragraph7 our author understands by the term
pactum, or “agreement,” an act consisting in mutual consent which is obligatory on at
least one side. Now in this paragraph8 he restricts the word to one species within that
genus, namely, that which is obligatory on both sides. However it should be noted,
that if by the division here proposed a distinction is made in the case of an act
obligatory by mutual consent, between one which creates obligation on one side only
and one which creates obligation on both sides, the former is not well named a
gratuitous promise. For there are acts which are obligatory on one party only, and
which nevertheless, can by no means be called gratuitous promises, since they include
from the other party, either some transmission of right, as in loan for consumption
(mutuum) (where the term implies that the receiving party in this transaction is
obligating himself to the giver, because the latter is at the same time transferring to
him the ownership of the money given by mutuum), or the cession or remission of a
right which was previously valid against the party creating the obligation, as is often
the case in transactions.9 However if you are willing to understand by the term
pactum, or “agreement,” in its narrower sense, a mutual act by which an obligation is
contracted by at least one party (or, which is the same thing, by which a man transfers
a personal right to be valid against himself), and in return a right of some kind is
transferred by the other party, then pactum, or “agreement,” in its broader sense is
rightly divided into gratuitous promise and pactum in the special sense. [1.9.5.1]

[Grotius distinguished agreements based upon mere declarations of intent and the
necessity of keeping faith from perfect agreements, where there is a clear sign that a
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right is to be conferred (Grotius, Rights of War and Peace, 11.X1, p. 281 ff). Pufendorf
applied this distinction specifically to promising (Pufendorf, Of the Law of Nature
and Nations, 111.V.6, p. 269; Pufendorf, On the Duty of Man and Citizen, 1.9.6, pp.
69—70). Carmichael comments:]

The authors apply this distinction of perfect and imperfect to promises rather than to
agreements in general, perhaps because every reciprocal agreement is perfect in the
state of nature. I say, in the state of nature, for in civil society, only those agreements
and promises which may be enforced in the courts by an action taken under civil law
are considered perfect. And just as a perfect promise confers a perfect right, I do not
see why an imperfect right should not follow from an imperfect obligation. [1.9.6.1
and 1i]

“Error” In Promises And Agreements

[In Roman law promises and agreements are frustrated by various forms of error,
fraud, or force which occur in the making of them. In all these categories Carmichael
allows fewer circumstances to void an agreement than Pufendorf. Pufendorf’s first
category is: “When in promising I have assumed something as a condition, without
regard to which I would not have made the promise, there will naturally be no force in
the promising.” Carmichael comments as follows:]

This is to be allowed only in the following sense: If I have either expressly declared
this assumption on my part as a condition of the promise, or if I thought in good faith
that it was understood by the promisee from the nature of the transaction. For my own
silent thoughts which I cannot reasonably believe will be understood by the party I am
addressing, do not alter the sense of what I say, nor consequently its moral effect.
[1.9.12.1]

[Secondly, Pufendorf says: “If I have been impelled by error to make an agreement or
a contract and I discover it when the matter is whole and nothing has yet been
performed, it would be perfectly fair that the privilege of changing my mind be
allowed to me.” Carmichael comments:]

Yet this privilege cannot be claimed by perfect right, unless the error concerns
something which the person who was in error at least thought was assumed as a
condition on both sides. And in reciprocal agreements, an event which is not
explicitly put as a condition is not easily understood to be such, unless it is either
affirmed in the article itself actually to exist by the other party to the transaction, or it
is such that without the condition which it is agreed the promisor cannot perform, it
would be manifestly impossible or absurd to fulfill the promise, or finally unless it
concerns the actual object or matter which is the subject of the agreement, its valuable
qualities or lack of them.

But if he who has made an error in an agreement says that he tacitly assumed that the
event about which he was mistaken was understood on both sides to be a condition of
the agreement, despite the fact that the other party did not and reasonably could not
understand that the agreement was limited by that condition, the claim of error is still
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not completely excluded even in this case, provided that the claimant proves by
proper evidence that he really understood the situation the way he says he did (for
even in natural liberty the same judgment holds about what does not appear and what
does not exist, as far as the external forum is concerned), and provided that he is
prepared to reimburse any loss the other party may have incurred, in accordance with
what we shall argue below at pp. 84—85. [1.9.12.1i1]

[Pufendorf gives as his third form of “error”: “When a mistake has occurred
concerning the actual object of the agreement, the agreement is defective, not so much
because of the mistake, but because it has failed to satisfy the conditions of an
agreement.” Carmichael has two notes on this:]

That is, as may be understood from what has been said before, that one of the parties
to the agreement not only supposed that the object was of a different kind, or of
different valuable qualities, than is in fact the case, but thought in good faith that this
supposition of his and the will to make a contract on such an object was understood
on both sides. [1.9.12.1ii]

The celebrated Titius correctly observes here that the author was not right to make the
distinction he does make, since the reason why this kind of agreement does not satisfy
the terms of an agreement is that it is not being made about the proposed object as it
really 1s.10 [1.9.12.1v]

[Carmichael concludes:]

The nature of the object of the agreement and its valuable qualities or lack of them,
which may be thought to have had some weight in determining either of the
contracting parties to make a contract which he would not otherwise have made, are
naturally understood to belong to the essence of the actual contract. Hence an error
committed in any of these matters, by natural law, vitiates the contract as long as no
performance has been made by either party; if discovered after the contract has been
wholly or in part fulfilled, it gives a right to the injured party to withdraw from it, and
to require that any performance be restored on both sides. But if the error in question
concerns only the external value of the object or other qualities without regard for
which the party in error would clearly have made the contract though with different
conditions, it is at the discretion of the other party, provided he is clear of fraud, either
to release him from the contract or to make up the value to him.

Here we must note that in every case in which a contract is voided for error, if fault on
the part of one party to the agreement (whether the party making the claim for error or
the other party) has given cause for error concerning either the object itself or the
circumstance on which the claim is based or concerning the deception of one party by
the other, and if the other party will suffer loss as a result of the voiding of the
contract, then the former is obliged to compensate the latter for his loss; he must
ensure that he is in no worse situation than if he had not entered into the agreement.
And if one of the parties to the agreement recognizes the other’s error with regard to
the object or its qualities, and fraudulently claims that the other had accepted it, he
ought also to pay what the other lost thereby, i.e., the benefit which the deceived party
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would have got if the agreement had been fulfilled, in accordance with his expectation
and intention; for this is what he seems to have committed himself to by his consent.
These positions are not far from what is laid down in Roman law on these cases,
provided we remember that the distinction between things which void an action in
their own right and those which give rise to a claim or an action by which it may be
quashed, are a subtlety of the courts which has no place in the simplicity of natural
law. [1.9.12.v]

Force And Agreements

[Pufendorf argues that in general agreements made under compulsion are invalid.
Once again, as in the case of promises or agreements made in error, Carmichael takes
a more restrictive line.]

Our opinion on this much discussed point will be clear from the three following
propositions.

1. Agreements extorted by unjustified force give no right to the extortionist which he
may legitimately use against anyone; nor by mere natural law do they bind the
conscience of those who succeed to the position of the person who was subjected to
force, to justify them in refusing performance, or if it has already been made, in
demanding compensation for damage inflicted by unjust force. These points we grant
to the considerations adduced by the author.

2. Nevertheless, the promisor is bound in conscience, on the ground of truthfulness
and good faith, if he has promised anything that may be lawfully offered and therefore
lawfully promised, in order to preserve life or avert serious loss (even though the most
unjustified force by the other party imposed on him the need to make the promise).
For he seems to have promised that he will not make use of the counterclaim of force
and fear, even though it is quite evident, I suppose, in the very nature of the action.

3. Grotius aptly observes (II.XVII.19) that it seems to have been accepted by the
consent of nations that the claim of force and fear cannot be brought against
agreements extorted by the success of declared wars or by fear of them, whether by
the parties to a treaty or by their successors, lest public disputes should never have an
end. To declared wars however I think that one should add (for this purpose alone) all
other actions done publicly, deliberately, and as it were, in the eyes of the world, and
which are ended by agreements which have not been suddenly or secretly extorted.
The purpose is that the conditions of peace established by these agreements, whether
between princes and subjects or between different factions of citizens after a civil war,
should be held sacred and inviolable. If the thing were otherwise, it is not clear that
there would be any use in treaties restoring peace, or that old disputes, about which
wars had been fought in the past, would not always be open to further conflict. For
individuals enter into agreements to end disputes on the basis which the fortune of
war has given to their side.11 [1.9.15.ii]

[Carmichael later adds that, while such a promise is valid in itself, the addition of an
oath to it provides a further ground for respecting it.]12
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We said in the previous note that the extortion of a promise by unjustified force does
not prevent the promisor from being bound in conscience to perform it, if the thing
promised may be legitimately performed. If it were not so, it is not at all clear how in
good faith one could buy off with an onerous promise a threat of greater evil leveled
unjustly at oneself by another person. What is certain is that it would be horribly
impious to try to give such a promise the sanction of an oath, believing that it would
still be invalid even with this sanction. Grotius indeed contends that a promise
extorted by unjust fear is invalid by itself, but acquires force from the addition of an
oath, and adds an inappropriate argument which our author refutes at Of the Law of
Nature and Nations, IV.11.8. [1.11.6.3]

[Consideration of error, fraud, and force in the formation of agreements leads to a
discussion of truthfulness and falsehood in the use of language in general.]

Language As Signs

To understand this whole matter clearly one must recollect from logic that two kinds
of signs need to be distinguished. One kind, by reason of nature or convention,
signifies something without any regard to the supposed intention of the sign-user as to
what is to be signified. The other kind of sign signifies precisely because it is assumed
to be employed by a rational agent of his own accord to signify his thoughts to
another person. And this is achieved either by some prior explicit convention about
their significance, or (in the absence of an explicit convention about their use) because
of some accompanying tacit convention about using the signs employed in the sense
which either their nature or accepted usage indicates. This distinction by no means
coincides with the commonly accepted distinction between natural and arbitrary signs.
For natural and arbitrary signs are found equally in both of the categories we propose.
It is however in fact the same as Grotius gives at Rights of War and Peace, 111.1.8, n.
2, and following him our author at Of the Law of Nature and Nations, 1V .1.12, and the
use of this distinction in this matter is obvious. For the rule [of nondeception] should
be understood of signs not of the former kind but of the latter (among which are
words and other signs which perform the same function). Truthfulness consists in
making these true as falsehood consists in making them false. [1.10.1.1]

Truthfulness

[Pufendorf says that the use of language requires that “users of any given language
must employ the same words for the same objects following the usage of that
language.” Carmichael comments:]

Truthfulness lies in the fulfilment of this obligation and falsehood in its violation,
provided that in the phrase employing words in a certain sense you also include, fo
make true speech according to that sense of the words, where true means conforming
to the view of the speaker. In eliminating the obligation contained in this paragraph,
the distinguished Titius seems to be making a highly unfortunate attempt to remove
all distinction between truth-speaking and falsehood and to expel truthfulness from
the catalogue of the virtues. But one may still ask, whence arises this virtue? And if it
derives from convention, when and how do men enter into that convention? It would
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not be absurd to say that this obligation quite evidently arises from the very nature of
the thing and from the obvious indispensability of the duty here prescribed for
effecting the use of speech, and consequently for cultivating social life among men. I
fully agree that a convention is not to be denied in this question: the only difficulty
about it is, when and by what means the convention was entered into. For it can
scarcely be maintained that the convention is entered into by individuals by some one
single act, which establishes the norm for all future acts of speaking by everybody.
One must rather say that each man, in addressing another person, particularly when he
attempts to narrate something to him, makes a tacit agreement with him to use words
in the sense which he thinks will be understood by him with the help of reason. He
has to accept that the sense which normally goes with such words in similar cases will
be the one understood (if it has not been otherwise defined by any special
convention). The same is to be said of any other signs which perform the same
function. The only exception is signs which are suited by their nature to signify some
particular thing, where no other intervening use or express agreement has determined
their signification otherwise; in their case, the sense to be reasonably understood, and
for the preservation of which a tacit convention is made, is the sense which the nature
of each sign suggests. It is agreed therefore that this obligation of which we are
speaking is inviolable, and cannot be destroyed by any case or event, since a man
would have to make a new contract every time he opened his mouth to speak. If this
obligation were not assumed, the use of speech, particularly descriptive speech, would
be eliminated from human life. It would be useless to tell anybody anything, and
equally absurd to listen to anyone telling you anything. [1.10.2.1]

The Limits Of Prevarication

[Pufendorf says that “I may shape what I say to express something other than what I
have in mind” under certain conditions. Carmichael comments:]

Here the author begins to desert the sound principles which he had established
earlier.13 One must be very careful about exceptions of this kind. For although people
do not in general have the right to learn our thoughts on any matter whatever, yet a
person does have the right not to be deceived by speech or by other signs which he
may justifiably believe are being used to express those thoughts. That is, we should
not use signs which we judge that the other person will justifiably interpret as
intended to signify something to him which is not true, or at least which we do not
think to be true. As was said above, we have bound ourselves by a tacit convention to
make the signs which we use, on any reasonable interpretation, consonant with our
thoughts.14 [1.10.5.1]

[Pufendorf says: “In these cases, therefore, we may make use of a dissembling and
specious language. ...” Carmichael comments on this principle and some of its
applications:]

I am tempted to say that the author uses such language here. In any case if he means
speech which by the most reasonable interpretation signifies something different from
the sentiment of the speaker, we must apply the well-known and correct rule, Do not
do evil that good may result, especially since the universal loss which arises from the
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weakening of good faith among men, that is, from the relaxation of the common bond
of human society, cannot be made up for by any private gain. [1.10.6.1]

In educating children one must often use very crude metaphors. But the effect of
speaking untruths is nowhere more pernicious than here. The result often is that
children not only learn to disbelieve true lessons, but also acquire a wicked habit of
lying. In this matter, they think themselves justified by the authority and example of
their teachers. [1.10.9.1]

Nor should we allow that we may tell lies to an enemy. The author himself
acknowledges at On the Duty of Man and Citizen, 11.16.5, that an enemy is not to be
deceived by fraudulent promises or agreements. And we showed above (pp. 87—-88)
that a sort of tacit convention about using signs properly, appropriate to the occasion
and the subject matter, accompanies every use of speech. He therefore who purports
to say something to an enemy in all seriousness, while the enemy in his turn listens to
him in the belief that he is telling him something in all seriousness, by that very fact
contracts as it were the same obligation anew, despite the situation of enmity. It is
quite wrong to class false stories with stratagems, since our author himself, following
Grotius, specifically recognizes that in the former case a convention takes place, in
the latter not. On both, see the references given above on p. 87. [1.10.9.11]
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Chapter 10

On The Right Of Propertyl

The Divine Origin Of Property

Surely there is a purpose in God having given man a life which cannot be preserved
without the use of external things, and in his creation of things which cannot be
imagined to have any use as worthy of Divine Wisdom as this, and among them
things which are suitable for use in themselves but which would soon perish uselessly
if not so employed. [1.12.1.1]

Human Property Rights Not Shared With Animals

Animals are not endowed with reason (see above, p. 47); no sharing of right can exist
between animals and men; and God does not command men to hold any society with
them. For there are many things which are suited to serve the different purposes of
both animals and men, and there are also many ways in which men can receive benefit
or suffer harm from animals, and can themselves either save or destroy them; yet
nature has not given us a way to become familiar or share thoughts with them so that
we could make agreements with them, as we do with other men, about mutually
sharing things and services or at least about not hurting each other. The author of
nature would clearly have made provision for this, if he had wished the human race to
cultivate society with the families of animals. No right therefore belongs to animals
either over themselves or over other things which would limit the universal authority
of the human race over external things or prevent men from using them in whatever
way would make them most useful to men as a whole. [1.12.1.ii]

How Things Become Property

It is quite certain that external things are not assigned by nature to one man rather than
to another. Unless therefore we assume an express donation by God (of the conferring
of which on anyone alive today whether directly or indirectly, no trace that we know
of can be seen), no particular right in any external object can belong to one man or to
one part of the human race more than to another, before it is secured by some human
action. But there is no similar agreement as to what are the human actions by which
rights of that kind can be acquired. It seems that we must seek an answer to this
question in the nature of the community (communio) to which earthly things are
thought to have been subject in their original state.

According to our author (Of the Law of Nature and Nations, IV.IV), community of
property may be either positive or negative. Positive community is simply ownership
(dominium) of a thing which belongs without division to more than one person,
negative community is the condition of things which are publicly available to
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anybody. The effect of positive community is that the common thing is either to be
held in common, or to be proportionally divided whether by agreement between the
associates who share the common right, or, occasionally, by the judgment of a third
party. The effect of negative community is that any of those to whom the things are
available, may take from the common store what he can use for himself and apply
them to his own purposes, provided only that in so doing he does not prevent the rest
from enjoying the use of the things that they need. If this were not the effect of
negative community, i.e., if any of those to whom the things are available could not,
without the consent of the rest, acquire for himself separate possession of the things
that lie in negative community, or make use of them, or even consume them, negative
community would be no different from positive community; and the effect on all the
things that God had granted to the human race in positive community would be that
each thing would remain thus common until by universal agreement it should either
become someone’s property or be conceded to someone to occupy.

There is no merit in Pufendorf’s objection that a common right of this kind cannot be
called positive community, on the ground that neither ownership nor positive
community can be understood when there exist no others against whom those rights
are valid.2 In reply to this, first, even when other men do not exist, it is possible for a
right to exist which would be valid against others if they did exist; hence there is no
reason why one man, even if he were alone in the world, might not have ownership of
certain things. Second, positive community is a right belonging to a whole society, not
only against outsiders lest they take for themselves a share in a thing which does not
belong to them, but also against individual members of the society lest any of them
should claim for himself any part of the common property without consulting the
society, or even appropriate a part which exceeds his due portion. And yet the
doctrine of the author obviously assumes that in the primitive state this right against
individuals belongs to the human race.

We conclude therefore that separate ownership could only have been introduced by
means of such agreements as the author describes here, if things had been subject to
positive community from the beginning. But if things were available to all in negative
community, it would suffice for the acquisition of ownership to occupy the thing so
available with the intention of keeping it for oneself, without any agreement.
Therefore the celebrated author is scarcely consistent, when he denies that the
primitive community was positive, while contending that separate ownership of things
could not be established without agreements.

But whether external things were from the beginning subject to positive or to negative
community, must be determined from the condition of the human race and of the
things which have been granted for its use. For the same benevolent author of nature,
who has given men the capacity to use and enjoy external things, should also be
thought to make the use of this capacity conduce as effectively as possible to the
security and benefit of the whole human race. And most earthly things which are
useful to man can provide little or no use to several men at the same time, and many
of them are consumed by use; but they can be developed, and they need to be
developed, by human labor and more closely adapted to human purposes.
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For things of this kind to be of service to men in the use for which they are granted,
they need to be specially appropriated and adapted to the purposes of the appropriator
or of others to whom he concedes them. This appropriation should be accompanied by
a valid right against other men. For if other men attempt to take away a thing so
occupied from the occupier or prevent him from using it for his own purposes, and at
the same time deny it to others for all of whom together it would not be adequate, they
would be stealing the fruit of his labor, and this would be a wrong. At the same time
they would be frustrating, so far as they could, the purpose for which such things have
been given to men by a benevolent creator. For it would be pointless for a man to
appropriate a thing which had been available to all and use it for his own purposes, if
it were equally right for others to take away what he had so appropriated and frustrate
the purposes of the appropriator. It is therefore essential that the occupation of such
things should confer on the occupier a right of using them for his own purposes in
perpetuity or until they have been consumed, of barring others from random use of
them, and of disposing of them in favor of whomever he wants. And since the whole
effect of ownership is contained in these points, it is obvious that, in certain things at
least, the acquisition of ownership consists in an act of the acquirer alone, and should
not therefore be made dependent, as the author contends, on a general human
agreement. In other words, these things have been subject from the beginning not to a
positive but to a negative community.3

And it is clear that this is the case, first, in things which give man immediate, present
use, whether for the moment, like food, or on a continuing basis, like clothes and
housing; these are things that we cannot use properly unless we appropriate them for
our purposes. If anyone could rightly take any of them away from us, he could by the
same right take anything similar from us; and to admit this would be to frustrate the
purpose for which their use has been given to men.

Second, since nature has taught man to be provident of the future, the same right
seems to extend to the appropriation and preservation of things related to a man’s
likely purposes in the future, provided he does not allow any amount of natural goods
to perish with him unused or frustrate the opportunity for others to acquire goods
which their own use requires.

But, third, this applies not only to things, moveable or self-moving, which are directly
useful to men in themselves, but also to things, moveable or immoveable, which serve
human purposes with their fruits or services. For the same consideration of utility
drawn from future uses also holds here, and there is the same foundation of right in
the labor spent in appropriating a thing which was common before, in subduing it,
cultivating it, or making it better suited to serve human purposes in any way— these
being precisely the means by which one obtains the right of disposing of the thing so
acquired and of barring others from random use of it.

Fourth, and finally, the further expenditure of labor and industry which the interest of
human society requires in the way of competition in cultivating the things of the earth,
is likely to achieve a greater stock of a certain kind of thing than our own personal use
requires. In return for these we can acquire, by the use of agreements, other things
which are useful to us. This further fruit of our labor should not be taken from us,
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provided we got it without fraudulent and unfair oppression of others, who should
always be left the opportunity to get what their own use requires under fair conditions.

We conclude therefore that in all the cases mentioned, private ownership of things
which have limited use can be acquired solely by the expenditure of labor in
appropriating them or in preparing them for use, with the intention of keeping them
for oneself; we need not ask or await the suffrages of others. For a more thorough
discussion of this matter, read the celebrated Locke, Second Treatise of Government,
chapter 5. [1.12.2.1]

Things Which Cannot Be Acquired4

[Things which are not consumed by use, e.g., air, are to be used] in such a way that
they may be available for all the purposes of all men, particularly since another
characteristic attached by an almost indissoluble bond to this quality is that these
things can be cultivated or better applied to human uses without human labor. Thus
nature itself makes these things positively common, we might say, to the whole
human race, just as nature has made all other things negatively common, even those
which can be drawn from a positively common store (contrary to the celebrated
Barbeyrac’s first note on this paragraph).5 Nor can things be fundamentally changed
by human agreement from either of these states in which nature has placed them. For
although in adventitious rights transmitted from ancestors to descendants, a
renunciation on the part of the former may easily be prejudicial to the latter, yet those
yet to be born cannot be excluded by any act, however universal, of men now alive,
from the exercise of rights which nature herself has granted to individuals. Such are
the right of making communal use of things of unlimited abundance, and the right of
appropriating for one’s own use anything of the other kind, provided that no one else
has occupied it before. [1.12.4.1]

As for the opinion of Grotius (IL.II.12) about a river, that, so far as it is a river, or a
mass of water contained within certain bounds, it may be privately owned, despite the
fact that the individual flowing drops are common, the same could be said without
absurdity about the air, and about light itself, insofar as they exist within certain
bounds. But like the vast ocean in places remote from shore, so the even vaster
atmosphere and the sun’s rays which permeate it in regions high above the surface of
the earth, are without doubt positively common. Flowing water however is
inaccurately classified by our author, following the Roman jurists, among things
positively common, since the community of individual drops of water is not positive
but negative, inasmuch as they can be drawn from the common store by anyone and
by being drawn made private property. [1.12.4.ii]

Original Modes Of Acquisition

I. Occupation Of Territory

If a tract of land, not exceeding the extent which supplies the needs of the occupier or
of those for whom he is obliged to provide or in whose name he takes occupation, is
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defined by natural limits, there is no need to set other limits; in this case, entry on the
place with a declared intention of occupying it is sufficient. Furthermore, he who
undertakes to fix his home in some larger tract of land which is still vacant, by that
very fact acquires the right of extending his boundaries in due time to the extent
necessary to his purposes. In doing so he should not be hindered by the lawless
aggression of later arrivals. [1.12.6.1ii]

[i. Occupation Of Moveables: Game Laws

[In discussing occupation as a means of acquiring ownership of wild animals,
Pufendorf had said that we may acquire wild beasts and such like by occupation,
“provided that the civil power does not forbid the casual taking of such things. ...”
Carmichael comments:]

I would prefer that our author had said, provided that prior occupation of the place
has not preceded the acquisition there of things of that kind. 1t is undoubtedly true
that anyone who has acquired a piece of land by right of occupation does not
immediately become owner of everything that exists within the bounds of that land
(even of things which have been appropriated to no one else); in particular he does not
become owner of animals which of their own will can slip away to another place.
Nevertheless, he has acquired the right, if he so wishes, to prevent others from taking
those things in his territory or of making them their own by taking. The author
concedes this with respect to princes at Of the Law of Nature and Nations, IV.VL7.
But neither prince nor people acquire, by the occupation of a wide region, any more
right in it against outsiders than any man in the natural state would acquire in any
little parcel of land he had acquired. Therefore a people which has occupied some
region in its entirety is simply making use of the right of an owner in permitting or
forbidding within its territory, either directly or through a governor, the casual taking
of moving or moveable things. The same is true if in the latter case it assigns distinct
parcels of land to private citizens, either with or without the right of seizing certain
things in the parcel of land. But if private owners of parcels of land hold them by
original right and have not derived them from a people or a prince, the sovereign is
defending the natural right of owners in preventing for the benefit of the owner the
casual taking of things of that kind on another man’s land, or rendering it ineffective.
But if he upholds such taking, and denies owners a claim on things so taken (as
happened among the Romans), or if he claims the taking of certain things for the
public treasury, he is making use of the right of civil government which individual
citizens had conceded to him against themselves. Therefore it is the license to take
moveable things on another man’s land rather than prohibition of that license which it
seems we should assign to the civil power and the positive laws. Cf. Grotius, The
Rights of War and Peace, 11.11.5, and I1.I11.5; consult Grotius also on the occupation
of moveable things (Ibid., chs. VIII, I-7). [1.12.6.v]

Moveable objects, especially animals, may be taken not only by hand but also
sometimes with appropriate instruments. That is, we acquire them naturally when we
catch or trap them so that they cannot get away by the use of instruments which we
have put or set in a place where we have the right to take them. This we think, with
Grotius (I1.VIIL.2), is what should be said about animals which are kept within the
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limits, however ample, of a place subject to our ownership, e.g., in pools or well-
fenced woods. But also things which by their nature are not able to move from a place
at least temporarily, and which have to remain in the same place for a time while they
mature, can be taken and acquired even though they do not move from the place,
provided that a permanent sign is put up, indicating the special care spent on them and
the intention to catch them, so that they will not be taken by others subsequently. But
we cannot at all agree with the distinguished scholars, who recently published the
paradox that a declaration of will alone suffices for acquiring ownership of a thing
which belongs to no one, without any taking whether direct or indirect: see Barbeyrac,
note 1, on this section.6 Moreover this doctrine in no way fits Locke’s principle of the
origin of ownership, which in other respects the distinguished commentator seems to
embrace, since no labor is spent on a common object in simply making a declaration
of will. Their other point about the consent of others who renounce their own right of
occupying a certain thing in favor of a certain other man, has effect only against those
who are renouncing the right. Cf. Grotius, ILIL.15. [1.12.6.vi]

[i1. Accession And Merger

The rule [of accession] can perhaps be set out more clearly in this way: all fruits, all
additions, all improvements, which accede to my property without involving the
property or labor of other men, are wholly acquired by me, except so far as another
man, by contract or other means, has acquired for himself any right by which my
ownership of my property is limited.

There is a more difficult question, which our author should not have completely
ignored: if things belonging to two or more people have merged or mingled to form a
new compound object, in such a way that they cannot be told apart or separated, at
least without expense; or if a new artifact has been formed from one man’s material
and another man’s expert art and industry, how are we to decide in these cases about
the ownership of the compound or artifact? On this question, in general, it seems that
no opinion is more in line with natural equity than Grotius’s verdict at II. VIILS8 ff.:
where the property or labor of several persons has combined to produce some whole,
this whole, by natural law, is acquired by those several persons in common, in the
proportion of things or labor that each contributed to it. This is to be understood with
the proviso that he who has mixed his property or labor with the property of another,
did so in good faith, or at least without fraud, and with the intention of acquiring for
himself and not of transferring his property or labor.

But if the common thing cannot be held in common or divided without expense, it
was fiercely disputed among the ancient jurists,7 to which owner it should preferably
go, and there were distinct cases of various kinds contained under this head. The
decisions of individual cases presented in the law of Justinian on the basis of their
disputes are quite arbitrary and mutually inconsistent. In place of all these, the
simplicity of natural law merely commends to us the rule given by our author (Of the
Law of Nature and Nations, IV.VIL.10): whoever can best sustain the loss of the thing
which is now common, is obliged to yield to one who is in desperate need, and should
receive fair compensation for his portion of ownership in that object. If the issue is in
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doubt, there is a need, in the natural state, for the intervention of the judgment of a
good man.

The question of the person who, by fault or fraud, has mingled his property or labor
with someone else’s property, is also quite intricate. One thing at least seems clear,
that if my property is mixed or modified by fault or fraud on the part of someone else
and made unsuitable for my purposes, he should pay me the full value of it while
retaining the thing itself. On the other hand, he who has made something from a thing
of mine by deliberate fraud, or has mixed it with his own property, acquires no right
in my property on that ground, and cannot claim from me the full value of his
property or labor above the amount by which I believe myself to be enriched, that is,
the amount by which I judge that the mixed or modified property has appreciated
beyond my estimate of the value of my original property. If on the other hand I
estimate that it is less than it was originally and yet I still prefer to keep it, despite its
mixed or modified state, rather than exchange it for another of the same kind, the
fraudulent appropriator is obliged to reimburse to me the amount by which it has been
devalued. See Of the Law of Nature and Nations, IV.VIL.10. [1.12.7.1]

Iv. Rights Over The Property Of Another

Full ownership of a thing, as it arises from the modes of acquiring reviewed above,
combines several rights which may be regarded as distinct, since it is capable of
producing several different effects. Any of these may be separated from the complex
(which will still retain the name of ownership) by one of the acts by which rights are
transferred from one man to another, with the effect that it will belong to someone
other than the owner of the thing. Such distinct rights are real rights in the full sense,
since they terminate in the thing itself and so are valid against any possessor of it.
Moreover, they are normally known by that title precisely when they have been
separated from ownership, as we have said, and are distinguished from ownership and
among themselves by their own particular names. Whether these rights inhere in the
owner or in another person, they equally regard their immediate object, i.e., the thing
itself, and so must be said to be born and to die with ownership itself. Nevertheless,
since they are marked by those particular names only when they are separated from
ownership (as we have said), they are commonly said to be created or constituted
precisely when they are separated from the ownership, and are said to be abolished at
the point when they are again consolidated with it. In this sense much the same thing
can be said about these real rights, in comparison with ownership, as we said above
about personal rights compared with natural liberty (pp. 77—80): both the constitution
and the abolition of them as rights is effected by some kind of transfer, and thus their
transfer gives rise to a triple division, and so on.

Some writers reckon these separate real rights as four (see Titius, Observations on
Lauterbach, 32): (1) possession, or the right that belongs to the legitimate possessor,
against anyone else who does not have a better title; (2) hereditary right, and under
this name we include not only the right of the nearest heir to the inheritance in
question (i.e., this hardly differs from ownership insofar as it relates to physical
property contained in the inheritance), but in particular the right of substituted heirs,
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which, in the case of property in land, often has a much wider scope in our country
than among the Romans; (3) pledge; and (4) servitude. [1.12.8.1]

Derivative Modes Of Acquisition

[Pufendorf says: “Among the derivative modes of acquisition, there are some by
which a thing is passed to another by disposition of the law, others by a prior act of
the owner.” Carmichael comments:]

[Pufendorf’s] distinction [among the derivative modes of acquisition] is not expressed
in quite the right words: for all rights, all obligations, in a word, all moral qualities,
are derived from some law, natural or positive, divine or human, and therefore there is
no ownership or transfer of ownership except by the disposition of some law. On the
other hand, rarely or never does a law transfer ownership without assuming some act,
or omission of some act, on the part of the previous owner. What our author means is
that ownership is sometimes transferred by the explicit will of the owner to transfer it,
and sometimes by the disposition of the law without an explicit will of this kind, on
the assumption of some other act or omission on the part of the previous owner. With
this clarification the distinction is correct. [1.12.9.1]

1. Succession

A. Intestate.

[Natural law] itself in the natural state regularly confers the estate of an intestate on
those whom he is presumed to have held most dear, in accordance with common
human feeling and duty. Incidentally, two things should be noticed about succession
in the natural state: (1) since there is no positive law in place, considerable weight has
to be given to the accepted custom first of the intestate’s family, if that is adequately
known, and then of the neighboring families. He is rightly presumed to have intended
to follow this custom. (2) The same weight as a testament is naturally to be given to
any declaration of the will of the deceased about the succession to his property, if the
reliability of any such declaration can be proved to others and if there is no reasonable
evidence to show that it had been revoked. [1.12.10.1]

B. By Will.

Here finally it should be noted that the will of the deceased, whether express or tacit,
transfers both ownership and the other rights, both real and personal (particularly the
latter), that were not limited to the person or life of the deceased himself. Lack of
acceptance of the inheritance by a certain time is not a bar; since the deceased cannot
revoke his will, it is reasonable for it to be accepted after an interval of time. [from
[.12.12.1v]
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Ii. Transfer “Among The Living”

This kind of transfer occurs naturally when there is concurrent consent on the part of
both giver and receiver (according to our doctrine at pp. 79— 80) about the object to be
transferred; for this effect natural law does not require either actual delivery (see
Grotius, The Rights of War and Peace, 11.V1.1 and 2) or previous binding consent. But
since this previous consent frequently occurs earlier, and since the civil law requires
for the actual transfer of ownership in these cases the delivery of the thing, the
distinction has arisen which is familiar to jurists between acquisition of the tit/le and
the conveyance. By the simplicity of the natural law these two things may easily
coincide, and even in the civil law they are not always found separated, as is obvious
for instance in a spontaneous donation, in which the wish to give is signified and the
thing is handed over at one and the same time.

But the distinction which the author adds here between the gratuitous transfer of
ownership and transfer by means of a contract, has to be interpreted differently
depending on whether or not a previous obligation to transfer is assumed to precede
the transfer itself. If no obligation precedes, it is said to be a gratuitous transfer, and
takes place by a single act, i.e., by an act which does not involve the reciprocal
transfer of any right from the other party. A nongratuitous transfer is one which takes
place by a reciprocal act, or by an act which involves such a transfer. Even if there is a
preceding obligation to transfer ownership, the thing is still said to be given if that
obligation was based on a gratuitous promise of giving; in the Roman jurists the
promise itself comes under the name of donation (see Justinian, Institutes, 11.7.2).
However if the obligation is based on any other cause, whether contract, quasi
contract, or delict, the thing is said to be transferred with a burdened title.8 [1.12.13.1]

lii. Transfer Without Consent

Ownership of things (as well as of other rights on occasion) may also be transferred,
against the will of the previous owner, by the disposition of the natural law though
with the intervention of some human act, in order to satisfy a right which already
belongs to the acquirer against the owner and which he has refused to satisfy of his
own accord. This is in line with our doctrine at pp. 69—71 [on the right to punish in the
state of nature]. This natural justice is also the foundation of the legal execution, by
which in civil societies the property of debtors, whatever their title, is applied to pay
their debts to their creditors, provided a judge so authorizes; and is also the foundation
of all acquisition in war which can be considered licit and just. Furthermore, in civil
societies property is transferred as a penalty for delicts. [1.12.14.1 part]

Iv. Usucapion Or Prescription

Here the author describes Usucapion as it obtained among the Romans, which is
recognized as originating in the civil law by Justinian, Institutes, 11.5.6. But there is
something analogous to usucapion or prescription in the acquisition of a thing, after
presumed abandonment by the former owner, especially if acquired in good faith;
such acquisition is valid by the natural law itself (see Grotius, I1.IV). And we surely
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know no other prescription properly based in this right than that which relies on the
presumption of tacit abandonment or on tacitly accepted alienation. This presumption
necessarily assumes not only that the owner has not made a claim to the thing, but
also that he has been given a proper opportunity to do so. The simple passage of a
long period of time does not in itself guarantee that there has been such an
opportunity. However I do not think it is incumbent on a possessor to prove by
positive evidence that the owner has had a proper opportunity to claim. I would say
rather, in this as in certain other cases, that men who live in a natural state with each
other must have recourse to arbitration by a good man; and he, after duly weighing the
length of time passed, and the other circumstances of things and persons, is to
determine (by the evidence we referred to in the note just cited) whether or not the
former owner appears to have abandoned his property or to have tacitly accepted it as
alienated. This is surely the rule which we recognize in natural liberty for ending the
dispute between possessor and a former owner. In civil societies however no one will
readily deny that a certain period of time is rightly established as the criterion for
ending such a difficult dispute. One should add in passing that, when a possessor is
relying on occupation confirmed by abandonment by the former owner, it makes little
difference whether the occupation took place before or after the former owner had
given adequate indications of his will to abandon it. In the latter case, the abandoned
property was truly available for occupation at the time when it was occupied; in the
former case, occupation seems to have been granted by the will of the owner to
anyone whose possession of it is legal in other respects. [1.12.15.1]
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[Back to Table of Contents]

Chapter 11

Contracts And Quasi Contracts1

I. Contracts

[At p. 107 below, Carmichael rejects the distinction which Pufendorf offers between
“agreements” (pacta) and “contracts” (contractus) according to which “contracts” are
agreements which “deal with things and actions of commercial significance and
which consequently rest on a presupposition of ownership and value in things”
(Pufendorf, On the Duty of Man and Citizen, 1.15.1, p. 97). Carmichael therefore
merely makes some incidental remarks on value before proceeding to discuss
contracts in detail. In discussing contracts he follows the order of exposition which
was usual in accounts of this branch of Roman law, while amending specific doctrines
in the light of natural law.]

For a thing to have value, the first requisite is this suitability, either real or imaginary
[“to make a direct or indirect contribution to the needs of human life and to render it
fuller and more agreeable” (Pufendorf)]; however the justification of the value is not
the same as the reason for the suitability, as the author himself properly points out
later. In general it can be said here that the value of things rests on two grounds,
scarcity and difficulty of acquisition. And scarcity is estimated on the basis of two
factors, the number of competitors for an object or service and its suitability to
contribute to the use or pleasure of human life. See Grotius, I1.XII.14. [1.14.3.1]

This method of defining value [“by men’s common valuation and assessment, or by
the usage of the market together with the consent of those who are dealing with each
other” (Pufendorf)] holds no less in the natural state than in the civil state, i.e., in both
cases the value of things is determined on the one hand directly by an agreement
between contracting individuals, on the other hand, unless a law of the commonwealth
forbids it, by the usage of the marketplace. [1.14.5.1]

Agreements And Contracts

[Pufendorf says: “In its general sense an agreement (pactum) is the consent and
concurrence of two or more men to the same intent (placitum).” Carmichael
comments: ]

On this definition of Ulpian’s we have said enough on p. 80, where we have also
pointed out that the term agreement (pactum) is usually used in the stricter sense for
an act which consists of mutual consent and is obligatory on at least one side. We
have also noted (at p. 81) that the same term is there taken in the strictest sense for an
act which is obligatory on both sides, or at least for an act which is obligatory on at
least one party and transfers some right from both parties. It is in this last mentioned
sense that the term agreement should be taken, so that, in the division of the mutual
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obligatory act, it is directly opposed to free promise, here too it is most aptly taken in
this sense. [[.15.1.1]

[Carmichael rejects Pufendorf’s distinction “between simple agreements and
contracts.”]

The author could safely have omitted this distinction since, as it is understood by the
jurists, it arises from a superfluous subtlety of Roman law, and (as Titius says) it
obviously smells of the notary’s art.2 The author evidently felt this and does not
explain the difference between these two things according to the maxims of Roman
jurisprudence but rather by natural reason, though he seems to think that they come to
more or less the same thing. But even as explained by the author the distinction is not
of much use 1n itself, and does not square properly with the accepted application of
these terms among the Roman jurists (for there may be innumerable agreements about
things or actions occurring in commerce, which would not be called contracts by the
nomenclature of the Romans, for example exchange of things by consent alone). Thus
it seems more satisfactory to drop the distinction between bare agreements and
contracts from natural jurisprudence altogether; under the influence of equity, the
distinction has been eliminated in our day from the moral systems of most nations.
[[.15.1.ii]

[Pufendorf classifies contracts as “gratuitous” and “onerous.”]

The author rightly expounds the differences between contracts as they are founded in
nature, and drops the [Roman] distinctions of nominate and innominate contracts, as
well as of contracts which are made by things, by words, by writing, and by consent
alone.3 Once one removes the contrast between bare agreements and contracts, all
these finicky distinctions converge of their own accord. Compare Grotius,
ILXIL.1-13. [I.15.2.1]

Remarks On Specific Contracts

[Carmichael comments on one type of “gratuitous contract,” namely, “loan for use,”
typically going behind the legal technicalities to the principles of natural law:]

In accordance with the various definitions of the term various views are taken as to
whether a loan for use (commodatum) should be said to be contracted only by the
actual delivery of the object loaned or by the promise to deliver it; in either case this
implies the obligation to return the object of the loan undamaged, and also involves
the question whether a loan for use is a real or a consensual contract. We wish to
apply the same question to the other contracts which the jurists call real contracts.4 It
is in any case certain that by natural law mere consent, even without delivery, strictly
binds the party giving the service to make the first performance, not only in the case
of loans for use but also in the case of deposits and loans for consumption, i.e., it
obligates the lender for use and the lender for consumption to deliver the object, and
binds the depositee to accept the deposit. But mere consent produces no obligation to
make subsequent performances, unless the other party shall have got the promised
benefit, i.e., where the party taking the object for use or the borrower for consumption
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has accepted the object, or the depositor has delivered it. We are assuming here that
the parties are entering into beneficial contracts properly so-called; the non-interest-
bearing loan (mutuum) is usually of this kind, though the author applies this term
indiscriminately also to the onerous kind of loan.5 For on the other hand, if the
advantage of both parties is in view from the beginning, as in the case in which there
1s an agreement in the loan about paying interest, or if, as sometimes happens, it is a
mixed transaction, of loan for use and deposit, or of loan for consumption and
irregular deposit,6 both of the contracting parties can be obligated by mere consent.
[[.15.6.1]

[“If the object loaned should be destroyed while in the hands of the borrower,”
Pufendorf says, “it seems fair that the borrower should pay the value of the thing.”
Carmichael characteristically broadens the scope of the issue:]

This seems rather fairer than that the whole risk arising from pure chance of the object
loaned should lie with the owner (as the civil laws hold, Institutes, 111.15.2).7 For we
should not readily assume that the owner intended his kindness to involve him in loss
beyond what the nature of the contract requires. We must in any case reject the view
of the celebrated Wernher, who argues, in his Elements of the Law of Nature and of
Nations,8 that this question does not belong to natural law, and that many other
questions about cases which occur frequently in human life and can easily happen in
places where they are defined neither by positive laws nor by conventions, do not
belong to the law of nature. For one may not believe that where men are in a state of
nature with each other, God has not given them a rule by which disputes of this kind
may be settled, but has left them to be decided by force of arms on both sides. We
admit however that most questions of this kind about the interpretation of contracts,
where it is not satisfactorily defined either by positive law or by accepted custom, are
most suitably met by the contracting parties themselves by means of an explicit
agreement on those articles. [1.15.6.1ii]

Legitimate Chance And Gambling

[Pufendorf: “there are several contracts which involve chance.” Carmichael
comments: ]

These too are usually “onerous.” Some of them yield certain expectations and some
uncertain expectations; the latter may be brought closer to the former so that they will
not deserve the reproach of unfairness.

But it is for other reasons, I think, that we should condemn contracts in which the only
effect is to make something which was not previously an object of doubtful dispute
dependent on the simple hazard of chance. For above all they bring no benefit to
mankind and daily give rise to many evils, and take men away from more honorable
methods of increasing their estate which would be more useful to the country and less
risky for themselves. And of course, as it is vile and dishonorable to set out to enrich
oneself at others’ expense without deserving it, so the ingenious author of the Art of
Thinking, IV.16, has rightly noted how deceptive and vain is the hope that entices
men into making contracts of this kind.9 It is proper therefore that gambling (and all
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games in which the contest is for a stake) should be moderate, so that the stake is
proportionate to the ability of the parties to pay, and the object of the bet is such that
the outcome may be directed, or at least foreseen with probability, on the basis of the
strength or skill of the contestants. [[.15.13.1]

Debt In Natural Law And Theology

[In this section on one man’s standing as surety for another man’s borrowing,
Pufendorf says that the surety is “more strictly bound than the principal debtor.”
Carmichael illustrates this:]

A surety, for example, may be held to the pledges he has given in the court of the land
or by his oath in the court of heaven, even though the principal debtor may perhaps
not be bound in either way. But insofar as he owes more than the principal debtor
either in amount or time or place or cause, he is not properly a surety. Hence I cannot
agree with the note of the celebrated Barbeyrac on this passage.10 [1.15.14.1]

Among theologians who have crossed the boundaries of jurisprudence and among
jurists who have returned the favor to theology, the question has been much debated,
whether, before the price of redemption had been paid, Christ our Lord had the
position simply of a surety (fidejussor) or whether it was actually that of a substitute
debtor (expromissor).11 The second alternative has been proved by most lucid
arguments to be correct by, among many others, the celebrated Ulrich Huber, much
missed in the world of learning, in his golden treatise On the Rights of Civil
Society.12 [1.15.14.1i]

The Standards Of Care

[Pufendorf says that a creditor must treat a pledge with “no less care than he gives to
his own property.” Carmichael takes the opportunity to expound a standard topic of
Roman law:]

That is, no less than he owes to his own property. The creditor is therefore bound to
look after the object pledged in the manner of a good and diligent head of a
household. He should do so in accordance with the rule affirmed by natural no less
than civil law: where a contract, by force of which a thing is in the custody, or natural
possession, of another person, is for the advantage of both parties, as in rental and
pledge, moderate care is required of the kind which any diligent head of a household
is accustomed to bestow on his own property, and the corresponding light fault is
applicable. Where a contract is for the advantage only of the possessor, as in loan for
consumption, the most scrupulous diligence is required, and consequently in this case
lightest fault, which corresponds to that degree of diligence, should be applied. Where
finally, a contract is for the advantage not of the possessor but of the other party, as
in deposit, a less strict diligence is adequate, provided it is as great as the possessor
is accustomed to give to his own similar property, or (as the civil jurists have
determined, because this definition has difficulties) as much diligence as sensible
people are accustomed to show to their own property; and here therefore, apart from
fraud which is applicable in every contract, only gross fault needs to be applied; gross
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fault corresponds to the lowest degree of diligence and is equivalent to fraud.
[[.15.15.11i]

[i. On Quasi Contracts13

[There is a brief treatment of the Roman doctrine of quasi contracts at Justinian,
Institutes, 111.27. Quasi contracts are essentially situations in which one party has an
obligation to another party not on the ground of a prior agreement. In Roman law such
an obligation would arise, for example, if a person incurred expense in protecting
another’s property in an emergency without his knowledge; the obligation to
compensate him was said to be quasi ex contractu. Another kind of case was the
obligation to return something if it was paid to you by someone who mistakenly
believed that he owed it to you. Quasi contract was a restricted category in Roman
law of miscellaneous cases, where there was obviously an obligation but which did
not rise from a contract: it was “like a contract,” though not actually a contract.
Carmichael’s treatment follows the restricted Roman understanding of quasi contracts
and distinguishes them carefully from tacit contracts. There is another kind of
obligation which some Romanists and natural law writers seem to have included in
quasi contract in early modern times, namely the obligation to make compensation or
even pay a penalty for delictual activity, where the compensation or penalty is seen as
payment of a debt incurred by the wrongdoer. Carmichael does not give quasi
contracts such a wide scope.]

1. In the note at pp. 77-80 above, we said that the particularly natural mode of
contracting obligations, or, what is the same thing, of creating personal rights, is the
mutual consent of the person who is obligated and of the person by whom the
corresponding personal right is acquired. But this is not the only means by which
obligations and their corresponding rights are created. This is clear from what was
said above on compensation for loss (pp. 73—74), which comes to be due simply by
the infliction of damage; on the right of harming unjust aggressors and those who
oppose the satisfaction of our right (pp. 69—71), which is founded in the continuing
wrong itself; on the obligation to return an object, which arises from present
possession of another person’s property, and the obligation to restore residual
benefits, which arises from past possession of another’s property.

2. In addition to these, there are also other acts by which, without the concurrent
consent of both parties, obligations can be and are commonly made. These are
obligations which are founded in an obvious equity which it is presumed that the
parties who benefit do not repudiate or at least would not repudiate, if they were
aware of the situation. They are usually classified by jurists as quasi contracts. Quasi
contracts must not be confused with facit contracts. In tacit contracts consent is
argued to have occurred in actual fact on the basis of some action or nonaction; but in
quasi contracts consent is pretended for the sake of equity.14

3. Obligations of this kind can pretty well be reduced to two classes: they are
contracted either by involving oneself in someone else’s affairs as such or in affairs
which involve obligation to another in some way, or by obtaining some substantial
benefit at someone else’s expense which was neither given nor agreed.
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4. In the former class, if a man has managed the property of someone who is absent
and unaware of his action or of someone who is present but by some defect of
judgment incapable of giving consent, he incurs the obligation to give an account to
the owner of what he has done, and to restore any property of his that he holds, and
also to compensate for loss inflicted by his own fault (which will be differently
estimated according to the circumstances); the relevant actions in civil law are the
direct actions for management of affairs and guardianship.

5. To the same class belongs the obligation by which an heir, after entering explicitly
or implicitly upon his inheritance, is bound to satisfy the creditors and legatees of the
deceased, to the extent of the inherited estate. It is no objection that the civil jurists
include only the obligation of the heir toward the legatees under quasi contract,
considering that the heir with respect to the creditors is the same person with the
deceased. This, I say, is no objection to what has been said, so long as the heir,
because he maintains the person of the deceased, is bound to fulfill his obligations
from the estate; i.e., the creditors gain no right against the heir from any other source
than from his entering upon the inheritance.

6. In the /atter class we include the obligation by which, when someone has incurred
necessary expenses for preserving in their proper condition the property or rights of a
person who is absent or unable to consent because of defect of judgment, that person
1s bound to give full reimbursement to the other of those expenses. (These expenses
naturally include losses suffered in his own property for this reason.) And the other
party must really possess those things or use those rights, for whose preservation the
expenses were incurred. He is also obliged to refund expenses usefully spent by
another on his property, to the extent that he has become richer by it. The
counteractions of administration of affairs and of guardianship are available for
enforcing this obligation (which has been applied in different cases, variously
enlarged or restricted, as the interest of society has been thought to require). In the
case of guardianship, this obligation is based not only on the common consideration
of equity, which is equally applicable in administration of affairs, but also in the
explicit or presumed will of the person who passed the property to the ward, in which
the ward seems to acquiesce when he becomes an adult by entering into possession of
the property. The ward is also obliged to indemnify others with whom the guardian
has contracted in the ward’s name, at least indirectly, insofar as he is bound to
indemnify the guardian for anything that he has done which is useful. Moreover the
ward is obligated to the guardian not only for what he has properly and prudently
spent on his property, but also for his outlays on his person, i.e., expenses incurred in
feeding the ward and giving him a suitable education. This applies also to retarded or
insane persons with respect to their caregivers for the cost of their maintenance and, I
would add, their supervision.

7. But what obligation shall we say is due from a dependent15 to the person who
raised him, from whom he received sustenance and a suitable education in his early
years when he had nothing of his own. I find that this obligation has up to now been
very differently regarded in different cases in both positive law and custom. In the
case of free-born persons it has almost no effect, except that children (for we count
children, when brought up by their parents, as alumni) are commanded by the civil
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laws to look after destitute parents. On the other hand it is quite wrong to extend this
obligation to the case of slaves born in the household, to keep them in perpetual
servitude; for it will be made clear below (pp. 143—45) that this is the only ground that
can plausibly serve as a pretext for perpetual hereditary servitude. Subject to the
opinion of wiser men, I think that this obligation (perfect by natural law) is based on
the ground of refunding the necessary expenses of maintaining an alumnus through
his early years and of educating him to be a fit member of human society. I say
necessary, since exaggerated expenditure, made for reasons of rank or show, should
not be included. Thus on the one hand it is quite out of line with the love and duty
expected of parents to enter into a strict calculation of accounts with their children,
unless they were utterly ungrateful, since, as well as giving them a suitable education,
they should do what parents normally do and establish their fortunes as far as their
resources allow, and bequeath to them, as their nearest and dearest, what remains to
them of their property when they die (unless there is a special reason not to). But at
the same time I would think that even when children receive no other patrimony from
their parents, it is still a kind of free and unselfish gift that they are not required to
refund the expenses which had to be made for their upbringing and education. In the
case of slaves born in the household the obligation to refund expenses extends no
further, as I shall make clear below (pp. 143— 45), and does not provide a foundation
for perpetual servitude.

8. The obligation of someone who has used the privilege of necessity in the case of
another man’s property also belongs to this same second class (which our author
discusses at On the Duty of Man and Citizen, 1.5.23 and 24). So does the obligation of
someone who has accepted something which was not owed as if it were owed, or
(which is the same thing by natural law) has accepted something on the basis of an
agreement to which a legitimate counterclaim could be opposed, or finally, has
accepted something on condition of his paying a thing or doing a service which he did
not subsequently honor. Thus all of these are equally obligated to make restitution.

9. Where the property of several persons has been made common without a contract,
mutual obligations arise from the fact that one person alone has managed the common
property or alone incurred necessary expenses on it. The obligation of this man
toward the others seems to belong to the former of the two classes mentioned above,
while the obligation of the rest toward him seem to belong to the latter class. But the
obligation to accept a division, which arises by itself from the actual holding in
common of a thing which is really not suited to be held in common, seems to have its
own rather different character.

10. Finally, obligations which bind someone other than the person through whom they
were contracted (which are discussed at Justinian, Institutes, 1V.7) so far as they are
part of natural law, are to be resolved either into a true contract, if someone has made
a contract by the order of and in the name of another, or, if not, into a case of
management of affairs. There are exceptions in certain cases in which the obligations
should rather be said to concern the party with whom the other has contracted only
indirectly, insofar as the person who is ultimately obligated is bound on the basis of
mandate or of management of affairs16 to restore the losses of the other party through
whom the obligation was contracted.17
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[Back to Table of Contents]

Chapter 12

Dissolution Of Obligations1

The Principle Of Dissolution

Several of the means [of dissolving obligations] which are reviewed here may also
dissolve other obligations than those that arise from agreements. The dissolution of an
obligation (as may be understood from our observation on p. 79 is simply the
reversion of the corresponding personal right to its original subject, and its
consolidation with his natural liberty. By this agreement the personal right itself is
said to be abolished because he no longer has a reason for such a right. [1.16.1.1]

Modes Of Dissolution

Just as an obligation is constituted by the perfectly natural mode of mutual consent on
the part of the person who obligates himself and of the person to whom he is
obligated, so it is no less naturally dissolved by a contrary will on both sides. 1 say on
both sides. For just as in a simple promise when a particle of natural liberty is
transferred to another person by the consent of a future debtor, so in a simple
renunciation, when that particle of liberty reverts, by the will of the creditor, to its
natural subject, the consent of its acquirer needs to be given as well as that of the
transferor. The obligation is dissolved by the concurrent consent of the creditor, in
this case the transferor, and of the debtor (the acquirer), either gratis—in which case it
is properly said to be renounced—or for onerous cause, i.e., in view of some other
thing or service. The personal thing or service may be either performed at that very
moment or promised for later; it may be either the assignment of a right against a third
party (for example, by delegation, see 1.16.9.1) or the reciprocal remission of some
other obligation by which the creditor himself has been obligated to his debtor. For
this reason reciprocal obligations are said to be dissolved on both sides by mutual
dissent, as our author says in his next paragraph.2 [1.16.3.i]

The duration of an obligation may be said to depend upon a point of time in two
senses. Either it is meant that the performance which could be required before a
certain date cannot be demanded after it, or the sense is that performance may be
required at certain intervals up to a certain end-date, but not after it. In the former
case, it is obvious that the obligation is understood to be conditional, i.e., one is only
obliged to perform, if required to do so within a certain time. If this condition is not
met, the obligation disappears, not because of the mere lapse of time but because the
condition is lacking. In the latter case, the end-date by which the performances are to
be required is either definite or indefinite. 1f the end-date is definite, the obligation
requiring performance after that date does not so much expire as never existed. If the
end-date is indefinite, because it depends on some event the date of whose occurrence
is unknown, in this case the obligation to seek performance by any given end-date is
conditional, i.e., provided the event in question did not occur before. If this condition,
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which relates to future time after the existence of this event, is not fulfilled, then
performance is no longer required. In either case the obligation to do any particular
thing before the end-date has passed, is only removed by fulfilment or some
equivalent mode. This is true also in the first case, if the performance is demanded
before the passing of the end-date. [1.16.7.1]

The grounds on which these obligations [which are “essentially rooted in a man’s
person” (Pufendorf)] are said to be dissolved by death, may be understood from what
was said in the previous paragraph about obligations which expire with time,
particularly an indefinite time. These obligations are to be regarded as rooted in a
person. This is indicated either by the actual words of the agreement or testament on
which they are based or by the nature of the transaction. On this question the correct
position seems to be as follows: (1) Every obligation deriving from an onerous cause
is transmitted to heirs and against heirs, unless it happens to concern some special
service where it obviously matters to the creditor which person performs it, or it
matters to the debtor to whom the payment is made. For the obligation of the former
is understood to be rooted in the person of the debtor, of the latter in the person of the
creditor. And here anything which was given in expectation of a service which had
not yet been performed when the obligation expired, ought to be returned, unless there
was a stay against its performance from the creditor himself. (2) All obligations
arising from beneficial cause, concerned with merely personal services, are naturally
understood to be rooted in the person both of the debtor and of the creditor, so that
they disappear with the death of either of them. (3) Obligations flowing from
discretionary cause for paying some object or quantity at fixed intervals of time, or
for permitting continuous use of a thing, when no end-date is given, seem naturally to
be rooted in the person of the creditor but not of the debtor; this is still more the case
if something has been expressly given to someone for so long as he shall live. But
obligations, though from beneficial cause, to give something once, or on repeated
occasions at intervals, or for conceding the use of a thing to some definite end-date,
which we suppose to be neither the death of the debtor nor of the creditor, are rooted
in the person of neither, but naturally pass fo the heirs and against the heirs. 1 say
naturally because there is no doubt that obligations of this kind may be extended or
restricted by positive laws or customs. In all these cases the death of the debtor or the
creditor does not cause the expiration of the obligations to the burdens whose time of
payment has already passed, provided that their payment is made from the property of
the debtor, either directly or in subsidiary manner. (4) An obligation fo corporal
punishment does not go beyond the person of the delinquent. But a pecuniary penalty
owes its origin to the civil laws and so passes to the heirs or not, as the laws may
determine. [1.16.8.1]

What our author here describes as delegation, is actually the cession of an action
against a third party which a debtor makes to his creditor, thus transferring his
obligation to the third party. It counts therefore as the dissolution of an obligation for
the debtor who has ceded the action and thus obtains immunity from the obligation by
which he was previously bound, but not for the third party whose obligation is merely
transferred and not dissolved (see above pp. 118-19). Delegation as the Romans
described it is actually the substitution of another debtor (expromissio: see above p.
111). In natural law expromissio is only necessary when someone is delegated on
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behalf of a person to whom he had no previous obligation of a kind which the creditor
has a right to transfer. Novation in its special sense our author rightly treats as one of
the excessive subtleties of the civil law. In the civil law a novation is the abolition of a
prior obligation when a new obligation is contracted among the same persons on the
same matter. For the novation which conforms to the simplicity of natural law is the
addition or removal of something by a new agreement while the old obligation
remains intact in other respects. The mere formal change [in the Roman system] to a
stipulation from another form of contract is merely a matter of civil law. However if a
nonliquid obligation arising from the infliction of damage or a similar cause is
changed by agreement to a liquid obligation, this relates to what we said above at pp.
118-19.

Thus all the modes of dissolving obligations so far surveyed may be reduced to three,
viz., dissolution, cession by the creditor in favor of the debtor (whether done gratis or
from onerous cause), and failure of the condition. Compensation naturally reduces
itself to the first; all transactions, delegations, etc., are obviously contained in the
second, according to our observations at pp. 118—19; under the last head we find
perfidy of the other party, change of status, lapse of time, and death (to which must be
added the perishing of the specific object owed) whenever the obligation expires for
any of these reasons. A peculiar mode of abolishing an obligation is confusio, i.e.,
when a creditor succeeds to a debtor, or a debtor to a creditor. [1.16.9.1]

A Note On The Interpretation Of Laws

I see no good reason why the distinguished Titius and Barbeyrac thought that this rule
[“interpret favorable expressions more broadly, invidious expressions more strictly”
(Pufendorf)], needed criticism, since it is so natural, and almost everyone would
approve it. Universal common sense dictates that there is a distinction among things:
some things are more desirable in themselves than others; or rather, there are some
aspects of things from which they should be considered desirable, others from which
they should be seen to be avoided, so that it is useless to look for clear definitions of
favorable and invidious or odious here. But it is still very clear that this distinction
should have some weight in interpreting an ambiguous utterance, so that we
recognize, so far as the usage of words and other circumstances permit, that this or
that was the intention of the speaker.

They criticize the instances of favorable and odious things adduced by Grotius and
our author as inconsistent with each other; since what is to the common interest is said
to be favorable, and anything that contains a penalty is said to be invidious, despite
the fact, they say, that the imposition of penalties is in the common interest. But this
instance simply proves what the author himself admits, that certain things are mixed
qualities which contain in themselves something favorable and something invidious.
The infliction of penalties is odious in itself, insofar as it involves suffering and pain
on the part of the man penalized. But it is favorable insofar as it is in the public
interest; and the favorableness of this consideration, where it actually is relevant,
absorbs the odiousness of the other consideration. Therefore as the pain inflicted on a
man tends to the public advantage (though not simply and in itself but within limits
and in certain situations), so insofar as the pain is odious in itself; it is to be regarded
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as desired for that purpose or enjoined by the legislator only because obvious reasons
or clear indications of his will have shown the need for it. The aforesaid rule is not
therefore a “wax nose,” however much those who have not thought about it or are
swayed by the power of their feelings, may distort it, as they may distort all the best
rules, by applying it badly. [1.17.9.1i]

[Barbeyrac responded to Carmichael’s observations on interpretation at length, in his
notes on Grotius, Rights of War and Peace, 11. XVI1.10, n. 1, pp. 356— 57: “I shall at
present only add some reflections, occasioned by what I have lately observed in a new
Edition of the Abridgment of Pufendorf ... printed at Glasgow in 1718, under the
direction of Mr. Carmichael, Professor of philosophy in that University. That able
Man, who has added a Volume of Notes and Supplements, larger than that of the
Text, says, in his Remarks on Bk. I, Chap. XVII, that the Difference of Favourable
and Odious, which I have rejected after others is founded in the very Nature of
things; ... To this, I answer, first, that not one of those who have rejected the
Distinction under Consideration, ever thought of denying that some things are more
desirable than others; but the Question is, whether that Quality can be of service here
for settling sure Rules of Interpretation. Now I am not convinced that it can.”
Barbeyrac goes on to specify his reasons for skepticism concerning the relevance of
this distinction. The same thing may appear more favorable or odious depending on
how it is perceived. The two qualities are often inextricably mixed together. One may
interpret laws without applying this distinction. The differences between Carmichael
and Barbeyrac on this subject were fundamental. For Carmichael’s understanding of
natural law requires one always to consider the spirit or disposition of an action or a
positive law: whether it is consistent with reverence for God and for God’s creation,
with respect for the rights of self and others. Barbeyrac considered Carmichael’s
concerns on this subject to be beyond the scope of natural jurisprudence. See also
Devoirs, LXVII, I, n. 1, where Barbeyrac reminds Carmichael that Pufendorf
consistently opposed the human court or forum (the proper sphere of natural law) to
the divine forum or tribunal of conscience. This was precisely the dualism that
Carmichael sought to overcome. ]
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Chapter 13

The State Of Naturel

Natural And Adventitious States

A state [status] is a condition of man considered morally, that is, a condition which
involves certain rights and obligations, and which does so not merely with respect to
an isolated act or omission but to a whole series of acts. In the previous book and in
our notes to it, we outlined all the general sources of rights and obligations. The duties
we present in this book are not inconsistent with those, but some of them have a
special definition when they arise from the use of some of the sources surveyed to
form a particular association or adventitious state. [11.1.1.1]

The natural state may be understood by the method of abstraction in which it is
consistent with all adventitious states, or by the method of negation in which it is in
some degree distinct from any and every adventitious state. Pufendorf’s discussion [of
the state of nature] is badly confused by the lack of any such distinction. [II.1.2.1]

This twofold distinction applies to all three aspects of the state of nature enumerated
in the last paragraph [i.e., with respect to God, to ourselves, and to other men].
Pufendorf is not correct therefore in employing only the method of abstraction in
conceiving the natural state with respect to God, while he employs only the method of
negation in considering each man’s relationship to himself and to others. It would be
more correct to describe the natural state of man according to the method of
abstraction (which can be described in general as a state of humanity as opposed to
the life and condition of animals) as, in relation to God, a state of dependence, by
which he is bound to acknowledge and worship him as his author. In relation to
himself it is a state of normal self-love, by which each is bound to look after himself
and to seek his own harmless advantage. In relation to other men it is a state of
sociability in which each is bound to cherish the social inclination and a social life
with other men.

If on the other hand, we understand the natural state by the method of negation, we
must exclude from consideration some or perhaps all adventitious states. In this
respect man’s relation to God in the state of nature is the condition of those whose
knowledge of God is confined to natural means. More broadly, it is the condition of
those in whom the innate evil of the soul has not been redeemed by divine grace. This
is the meaning of the natural state which has been taken up by theologians.2 And
though, so understood, it includes the evil which is adventitious to human nature, this
state may be called natural inasmuch as it is with every man from his birth. The state
of nature as it applies to man’s relationship to himself and to other men according to
the method of negation is described by Pufendorf himself [in the following
paragraphs].3 [I1.1.3.1]
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Titius remarks that the state of solitude is quite improperly called natural, that in fact
such a condition is supernatural inasmuch as God has destined man for sociability.
But natural is not meant here in the sense in which it coincides with connatural and is
thus opposed to supernatural, but in the sense in which it is contrary to adventitious,
and 1n particular excludes any assistance from other men or, extraordinarily, from
God, toward a man’s development and cultivation.4 [11.1.4.1]

The Emergence Of The State Of Nature From The Adamic State

As long as the children remained in the paternal household [of Adam], even after they
had attained the mature use of reason, it is credible to suppose that they agreed,
expressly or tacitly, to prolong the father’s authority. [11.1.7.1]

[The emergence of the natural state] showed itself by obvious effects. It could not
have failed to exist, unless abolished or prevented by some human act, and state of
nature implies nothing more. It must have come about in the following way. When
children were born to our first parents and to the patriarchs who succeeded them, they
were incapable of directing their own actions precisely because they were infants.
Although they were endowed with the same right of natural liberty as their parents,
they were not able immediately to make use of it. As long as their reason remained
immature, they needed to be directed by the intelligence and guided by the will of
their parents. And when they reached maturity, so long as they remained in the
father’s house or on his land (or even, from a sense of duty toward him, simply in the
neighborhood), they could not have avoided giving him, by express or tacit consent,
such government over themselves as at the time it seemed essential to place in
someone’s hands over everybody, in order to preserve peace and provide security
against enemies. Cf. Locke, Second Treatise of Government, secs. 73 ff.5

But that unity was dissolved when the father died, either because it had depended on a
common owner (dominus) of lands which were now divided among many, or because
it was rooted in some other way in the person of the father. Or, as was more often the
case, the unity was dissolved by the sons’ leaving the parental home to make new
homes for themselves, which they did not choose to subject to another man’s
government, especially if they were far away. In either case, that was when the natural
liberty of the sons began to assert itself, and that is how independent human societies
appeared. [1I.1.7.i1]

In the following passage [on the “nastiness” and “barbarity” of the state of nature]
Pufendorf follows Hobbes, perhaps too boldly; certainly he has been criticized on this
account by the distinguished Titius and Barbeyrac. I would not want to make my own
criticism of this passage more severe than theirs; much less would I doubt that the
condition of citizens under a government that is not utterly evil (for I dare not affirm
more) is much preferable to the condition of individual men or even of individual
families living in the natural state. But one should not conceal from the reader, as the
Hobbesian words which Pufendorf adopts do, that the worst condition of the natural
state is being compared with the civil state as it ought to be, rather than with the civil
state as we find it all around us in man’s present fallen condition.6 [I1.1.9.ii]
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Chapter 14

On The Rights Of Husbands And Wives1

[The first or most elementary form of social life according to Pufendorf is married
life, or the conjugal state. He described it as an adventitious state, since its beginnings
depend upon a human act, an agreement or contract between two persons to live
together. But the conjugal state is also a natural state, inasmuch as men and women
are made by God to live together. And they have been endowed by God with a sexual
instinct which makes them naturally inclined to propagate and have children. Thus
marriage is the nursery or “seminary” of the human race. It follows that any
indulgence of the sexual instinct outside marriage is contrary to natural law. Bestiality
and homosexuality are also clearly opposed to the law of nature. Carmichael’s
discussion proceeds from the last of these observations.]

It is obvious that none of these pollutions have anything whatsoever to do with the
procreation of human offspring; they are contrary to the order of nature and are
accordingly condemned by natural law. The law of sociability also requires men to
temper the natural union of the sexes for the good of human society. For the interest
of society is not so much the unlimited growth of human population as the proper
mental and physical training of those who are born, so that they may come on to the
stage of the world as educated men and women. It follows that the only honorable
manner of procreation is one which permits a suitable education and formation for
each of the children. To this end, a matrimonial contract may be required, such as the
one described below. [11.2.2.1]

Those who would unite their bodies in an appropriate manner are required to enter
into marriage. By this term we mean the agreement which we are about to describe,
or rather the association which results from that agreement. There is indeed no general
consensus on the articles of the matrimonial agreement according to the law of nature.
And in no other part of natural law do natural duties fall further below Christian
morality than in this matter of married life. But perhaps the difference will not seem
so wide if we give due weight to the reflection that nature itself requires that the
propagation of the human race be undertaken only on terms and conditions which are
consistent with the rational and social nature of the parents, and which are likely to
ensure that their offspring will be duly trained to observe the natural law. This is the
object of the conditions of the matrimonial agreement, as we describe them in this and
the following sections. [11.2.4.1]

Whether the contract is initiated by the man or the woman, both are to be regarded as
seeking to have their own children. In any case the duty to preserve and raise the
children falls on both parents, and that requires the united efforts of both parents, as
shown below. [11.2.4.1]
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The father must know that the offspring are truly his, if he is to perform his duties as a
father with a father’s love. And therefore he must be sure that his wife is his and no
other’s, at least for that period. For this reason, and particularly for the raising of the
children they share, those who unite their bodies must form one family and live in the
same household from the time of their first coming together, at least as long as there
are children to be raised. And just as it is obviously inconsistent with the character of
this society that the woman should go with other men, it is no less appropriate that the
spouses should maintain their physical relations with each other, especially as the
woman is able to give birth to several children before the first comes to an age when
he can look after himself. Compare Locke, Second Treatise of Government, secs.
78-80.2

So far therefore we understand by the very law of nature that there should be in the
matrimonial contract a mutual promise to live together in the same family, and to
continue to do so at least as long as the care due to their offspring requires it, and to
allow sexual intercourse with each other during that time; there must also be a
promise on the part of the woman that she will not give enjoyment of her body to
anyone other than her husband. Whether it is also part of a just marriage according to
natural law that the man should promise not to have a relationship with any other
woman will be discussed in the next section. [11.2.4.1ii]

Since spouses coalesce into one family, and so constitute as it were one moral person,
it is necessary that this moral person be subject to one direction. This can only happen
between two people if the will of one is subject to the will of the other in running the
family they share. In the absence of positive laws, this subjection can only be
guaranteed by an agreement between the spouses. The natural law seems to have
determined no part of this agreement except that authority over the family should be
conferred (positive laws and customs apart) on the more prudent spouse. And since
the custom of all ages and nations has assigned this prerogative to the man, it would
not be appropriate even for those in natural liberty, and however ignorant they might
be of the Divine Law (from which the universal custom seems to derive), to consent
to a marriage agreement on some different condition. [11.2.4.1v]

Since, as shown above, a woman is restricted, by the character and end of the marital
society so long as it lasts, to association with one man, natural equality requires that
the man too should be content with the bed of one woman. This is particularly so since
men and women are more or less equal in number, and therefore simultaneous
polygamy, instead of monogamy, does not tend to increase the human race, as
experience testifies. On the contrary, it contains a most iniquitous oppression, not
only of wives, who are told to be content with just a little bit as it were of the marital
partnership, but also of other men, very many of whom are compelled for this reason
to do without wives. And it specially implies oppression of the children, since one
father’s care is not adequate to provide a proper upbringing when there are so many of
them. Consequently, such license is almost bound to occasion widespread indifference
on the part of fathers, ingratitude on the part of children, and quarrels and adultery on
the part of wives. [11.2.5.1]
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It is beyond question that the necessity of raising children utterly forbids dissolution
of the marital association for trivial everyday reasons. We therefore are to enter this
association on the understanding that its duration does not depend upon any
discretionary condition, except a condition which would frustrate the chief end of
entering it; much less does it depend on the lack of some nonessential condition, so
long as there are shared children to be raised.

But what if the bond which springs from the obligation to rear the common children
should happen to fail or cease, either because there have been no children, or because
the children have died or grown up, and no others have come along nor perhaps are
expected? Many wonder whether at that point, where the positive law does not teach
otherwise, a marriage may be ended.3

It would be too tedious to review separately the variety of cases which arise here, and
to argue one by one the reasons which in each case favor the stability of marriage. In
general we note that the close union, of hearts no less than of bodies, which is
requisite for the purpose of this association, does not allow either that it be entered
upon for a time, or that its duration depend on conditions which are beyond human
nature to satisfy. The chief purpose, and the one which we should normally assume to
be intended, we suppose to be the birth and rearing of children together. But what if
sometimes the attainment of this end is not expected, because of the advanced age of
one or both of the spouses? Legislators can determine to what extent such marriages,
especially those of the former kind, ought to be tolerated in a state; this was the object
(to quote an example from the past) of an article of the Lex Julia et Papia.4 But if
they are tolerated at all, the dignity of human nature requires that they be vested with
the same sanctity that should be brought to more regular unions, as we showed above.
Finally, because of the nature of the marital association, it is not easy to preserve it at
the will of one of the spouses, when the other is discontented and complaining. In
man’s present depraved condition one should try to ensure that a marriage is not
subject to constant disturbance, that it does not rest on too fragile a foundation.
Consequently, it should be protected not only by the usual conditions on which people
make agreements with each other, but also by being indissoluble even by the mutual
consent of the spouses themselves, or if you prefer, by their dissent. Even if the
positive law of God did not supply this sanction, the parties to the agreement should
create it for themselves by formally declaring their matrimonial agreement before
God in the form of a vow.

From the course of the argument so far, therefore, it is established that matrimony,
which by the natural law itself is needed for the legitimate propagation of the human
race, is a union of a man and a woman which entails an exclusive habit of life
together. This is the definition given by the Emperor (Justinian, /nstitutes, 1.9.1); it is
rightly approved by the celebrated Huber in preference to the one which Grotius gives
in accordance with his laxer assumptions on this topic.5 [11.2.6.1]

Our author is right to follow Grotius in deriving from natural law itself the prohibition
of marriage between ascendants and descendants to infinity. The reason is that the
love and physical expression of marriage utterly differ from and cannot coexist with
the respectful modesty which is required between parents and children in whatever
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degree by the nature of this relationship and its resulting duties. This is how I
understand the doctrine of Grotius (I1.V.12), which our author explains rather than
corrects at Of the Law of Nature and Nations, V1.1.32. [11.2.8.1]

On the one hand it matters to human society in general that individuals be restrained
from promiscuous and illicit intercourse; on the other hand it matters to individual
spouses, that each be strengthened by the help of others against the infidelity (should
it happen) of their partner. Both ends require that a matrimonial vow be made in the
presence of appropriate witnesses. Each citizen is bound to conform to whatever other
legal solemnities the civil laws of different places require, particularly those which are
necessary to ensure that a marriage is valid in its essential effects in the civil courts.
Anyone who neglects these solemnities incurs the disgrace of illicit intercourse.
However ceremonies which are not a matter of command, but pertain only to certain
inessential effects, e.g., to the dignity of the spouse or the children, the patrimony and
such things, can be performed or omitted at pleasure. Hence what is called secondary
marriage, which is quite foreign to our customs, is not to be confused with
concubinage.6 [11.2.9.1]
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Chapter 15

On The Rights Of Parents And Childrenl

Since everyone obviously needs the care and protection of others because of the
condition in which he enters the world, it is appropriate that the persons who were the
authors of his taking his first breath should provide him with the necessities of life.
But they should not only supply what is necessary for the preservation of animal life;
they should also form the minds and the morals of their children, so that the life they
gave them will not be lost nor turn out to be a burden to others and painful and
shaming for themselves. This obligation [to our children] flows necessarily from the
act of begetting itself, whether or not we assume with Titius that the begetter
consented to it.2 And since this obligation is an indissolubly integral part of parental
power, nothing prevents us from saying, with Grotius, that this power too is founded
on begetting. Cf. Locke, Second Treatise of Government, chapter 6.3 [11.3.2.1]

[Pufendorf asserted that the right and obligation to bring up a child devolved upon the
father in any formal marriage (inasmuch as the marriage contract must be supposed to
have been initiated by him and he is normally the head of the household), but on the
mother if the child was born out of wedlock. Carmichael stresses the right and the
obligation of the father to share in the raising of the children in all possible
circumstances. ]

Even outside a regular marriage, agreements may settle this question, as often
happens in concubinage (cf. Of the Law of Nature and Nations, VIIL5). In fact even
without an agreement, if the father is somehow known, there is no reason why we
should not say that the parental right and obligation is shared between the parents. We
may ignore the nonsense of Hobbes about the origin of the mother’s right in
occupation:4 even if a human life were a suitable object of ownership (the contrary of
which will appear below),5 it should still be noted that it would be a case of the
accession of an object belonging to someone else. [11.3.3.1]

Apart from the civil law, however, the positive law of God awards a prerogative
power to the man in matrimony and a particular right over legitimate offspring.
[11.3.3.ii]

Because husbands are the heads of their families, civil societies are usually
constituted by such heads of families not vice versa. The prerogatives of husbands are

therefore older than civil societies. [11.3.3.iii]

[Pufendorf says that when the father dies, the right over a child (not yet adult) goes to
the mother. Carmichael comments:]

This must be understood [only] of the parental right, strictly so called, because its aim
is the rearing of the children. It is not to be understood of the right which belongs in
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the natural state to the head of a separate family as such, and which passes to his heir
with the ownership of the land, nor of the right which was granted specially to the
father by the civil laws of several peoples, particularly the Romans, and which dies
with the father. [from 11.3.3.iv]

[Pufendorf distinguished between the power which the father has as such, and his
power as head of the family, and between the power of the father in families living
apart and the power of fathers of families in civil society. Carmichael observes that:]

... the power of the father as such is the same [whether he is considered as the
begetter of the child or as the father of a family]. But the power of the father as head
of his family takes different forms, depending on whether the family is separate from
or subject to a civil power. [from 11.3.4.1]

Grotius (I1.V.2 ff.) distinguishes three periods in a child’s life: first when his
judgment is unformed; second, when the judgment is formed but the son remains part
of the family of the parents; third, after he has left the family.6 [1.3.5.1]

The division of paternal power [into the power of the father as such and the power of
the father as head of the family] belongs in a very particular manner to the second
period [distinguished by Grotius]. For the power of the father as head of the family is
not at all relevant to the third period, and while the first period lasts, it is absorbed in
the properly parental power. [11.3.6.1]

The power of the father as begetter in the second period is nothing other than that
parental authority, in the etymological sense of the Latin word, as the “author” of
their being, which children are bound to acknowledge and revere to the very last
breath of life. And in truth the power of the parent, properly so called, which affects
grown-up sons who still remain in the family, and which is accordingly characteristic
of the second period rather than the third, is posterior to the power which belongs to
the parent as head of his family. [11.3.6.11]

This is not the place to determine what the emperor Justinian meant by his statement
(Institutes, 1.9.2) that the right of authority which the Romans had over their children
was a right peculiar to Roman citizens] or whether this statement was in fact true. But
we may see in what sense it could be true de jure, if we note two points. First, since
children are subject to government and the civil law only through the mediation of
their parents, the power granted by law to the father over his children cannot be
greater than the power given him by nature. Second, a father of a separate family can
rightly demand that neither grown-up children nor anyone else should remain in his
family, or even on his territory, unless they are willing to recognize his government
(imperium). Accordingly, in a larger state the supreme ruler (summus imperans) who
has the power to appoint lesser magistrates could grant to fathers of families a
subordinate civil government (civile imperium) over their own grown-up children and
members of their household. This government, which was very broad among the
Romans, was gradually weakened subsequently and has finally been abolished by
more modern sentiment. Today, the father is left with only a modest coercion, enough
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to preserve proper order in the family, its ultimate recourse being expulsion from the
family if the need should arise. [11.3.7.1]

Filial obligation should be the more sacred and extensive, the more the father has
shown diligence and affection in caring for his children. A parent who has played no
more than a minimal part in bringing up his children seems to have done his duty
badly. [11.3.8.1]

A parent may not transfer to someone else any right to profit from the property or
labor of a child, beyond what is rightfully due to the parent himself; the limits of this
have been explained at pp. 115-16. The father should see to it that the purchaser [of
his son’s property or labor] has no excuse for stretching his right beyond the modest
limits which I describe there. In this connection, the parent should ask less from the
purchaser than what the child owes him for his past maintenance, since the child’s life
and health are uncertain. And perhaps the father should require nothing at all, if the
son is far removed from the age at which he can earn his daily bread by daily labor.
But more on this matter in the next chapter. [11.3.9.1]
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Chapter 16

On The Rights Of Masters And Servants1

It is quite likely that the earliest servitude (servitus) arose from voluntary contracts.2
But whether, in the beginning, slaves or servants (servi)3 bound themselves in
perpetuity or for a limited period, it is not possible to determine, and it makes no
difference to know. [I1.4.1.1]

Among most Europeans today, slavery has been abolished. And it has been the
universal practice of Christians, when war has arisen among them, not to make slaves
of their prisoners in a way that would allow them to be sold and forced to work and
made to endure the other sufferings of slaves, as Grotius points out at III.VII (final
paragraph). [11.4.1.1ii]

[Pufendorf observed that there are different degrees of servitude, and that the power
of the master and the condition of the slave or servant varies accordingly. Carmichael
concurs with the judgment that the first of these kinds of servant, the wage earner
hired for a specific length of time, cannot be subjected to grievous bodily harm, much
less death, by the master, and investigates the reasons why.]

Why not [subject a hired servant to severe punishment] also when he disturbs the
decency and quiet of the family? The right permitted a master to punish a slave or
servant, whether in an independent household, or in one which is subject to the civil
power, can be judged from what we have said above (pp. 136-37) about the authority
of the head of the family. But sensible masters and mistresses of households will use
corporal punishment very sparingly, especially on adults hired for a limited time,
particularly if they are of a different sex. For if their behavior displeases, a milder
remedy will soon be available in the form of dismissal from the family after the
agreed term has expired. [11.4.2.1]

[Commenting on Pufendorf’s second category, the servant “bound ... of his own free
will for perpetual servitude,” Carmichael says:]

Titius rightly observes that the association between master and servant includes the
same rights and the same obligations, whether it is forever or for a limited time,
except that in the one case the rights are temporary, in the other perpetual.4 [11.4.3.1]
A servant who is hired for a limited time or in perpetuity may bind himself either to
services of a particular kind or to perform whatever services the master imposes upon
him, provided these are just and licit. [11.4.3.ii]

[On Pufendorf’s third category, “slaves captured in war”:]

In nothing have the nations so strayed from the law of sociability than in their
assessment of the right of war with regard to the introduction of slavery. It makes one
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wonder that the human race should so forget its worth, and willingly conspire to bring
upon itself endless outrageous indignities, abuses, and afflictions. It will be readily
agreed, to be sure, from the principles laid down above, that anyone who cannot repay
a debt incurred by contract or by committing an offense or for any reason whatsoever,
is obliged by the law of nature to offer his services to his creditor or victim. And
anyone who has inflicted an atrocious offense, such as one who has violently attacked
the life and fortune of another in a war conducted without even probable cause, can
find himself rightly reduced to servile status as punishment less severe than another
which might be inflicted.

Nonetheless, (1) capture in war confers no right upon the captor where there was no
antecedent right; therefore anyone who makes war unjustly has no right to enslave
anyone. (2) Physical punishment can only be inflicted on men who have committed
violent offenses; therefore, he who is waging even a just war cannot impose slavery as
a punishment on those who have contributed nothing either by assistance or advice, to
an unjust war waged by another party. (3) Even those who wage just wars must set
limits on their demands; nor can anyone make claims beyond the limits which we
specified at pp. 69-71. (4) Whatever may be due from the prince and people whose
citizens have been captured in a just war, it is not clear that an ordinary citizen who
has enjoyed no advantage from the war and has not involved himself in it by his own
volition should be bound to suffer personal enslavement. (5) If a man should be
enslaved as a punishment or because the rights of another require it, this does not
mean that he has fallen from the class of person into the class of things. There is to be
sure a common right to punish criminals; see pp. 69-71. But a man is never to be
considered among the goods of his creditor, whatever thing or service he may owe
him or a criminal may owe society. For men are not among the objects over which
God has allowed the human race to enjoy dominion. Indeed it seems absurd (to make
a small change in the words of Justinian)5 that man should be classed among things,
since nature has supplied all things for the sake of man. [11.4.4.1]

Even if the victor may rightfully require servile services from the vanquished (which
it will be agreed from what has just been said, is very rarely the case), still no one
readily allows that the cause he was defending was unjust, much less that he is
obliged to suffer punishment when he can avoid it. And therefore, if the captor wishes
to enjoy securely the services of the captive, it is up to him to guarantee his life and
safety, while stipulating in return obedience and faithful service; which being done,
hostility ceases. And the agreement should be made by explicit provisions. But I do
not deny that if the captor spares the captive’s life and holds him without bonds or
imprisonment, this fact seems to form a tacit agreement which prevents the former
from killing the latter without fresh cause and which prevents the latter from using
this opportunity to launch hostilities. [11.4.4.ii]

We have shown above that the bodies of slaves cannot be considered as merchandise.
But this does not prevent the transfer of the right to require the services of the slave,
which have their origin in the causes described above, to another person at the
discretion of the creditor. For the right to the service of a slave is an alienable right,
and the agreement which fixes the relationship does not permit any other
interpretation. And he who subjects himself and his property to a victor, so far as he
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may, in order to avoid the death penalty, is understood to have made whatever
agreement he could make, and thus he must be supposed to have transferred the
alienable right [to his services] to the victor [in a just war].

But no one who has wrongfully taken someone into slavery or holds him in that
condition has any title to transfer to another person any right which would be valid
against the captive or prisoner. Even good faith cannot be pleaded in this case. For
benefit of the doubt does not apply to possession by force; and good faith cannot
transfer the burden of proof of a right from a violent possessor to a claimant from
whom the thing was taken by force. Above all if the claimant can prove, against any
possessor at all, that the object he claims once was his, this is enough to compel the
possessor to show that the thing had been subsequently alienated or abandoned by the
claimant or lost in some legal way. Everyone is naturally the owner of his own liberty
or of the right of determining his own actions; and therefore no one can in good faith
claim that this right has passed to him, unless he can show that it has passed out of the
hands of its natural subject, and further unless he can prove that it has been transferred
to him. For freedom is not open to occupation. In fact the right against any man’s
liberty which may belong to another man, is not an owner’s right properly so called,
but a creditor’s right, as we have shown above at pp. 139-40.

I know that however consistent these principles may be with both civil and natural
law, this did not prevent the Romans (apart from a few privileges in favor of liberty),
as well as all the barbarian nations, from going astray from the truth on this point.
They all cherished the prejudice so deeply ingrained in most people today, as well as
in former times, that in war the occupying power acquires ownership indiscriminately
over the persons and property of the enemy and of anyone subject to his rule. How
alien this is to reason and how contrary to natural law may be observed from the
preceding paragraph and is made particularly clear in the celebrated Locke’s Second
Treatise of Government, chapter 16.6 I do not deny that the external right, to use
Grotius’s phrase, which arises from the consent of nations, has some validity in
respect to things captured in war and transferred to another who is not an enemy (see
the notes at pp. 204-5). But this [external right] cannot deprive innocent citizens of
their personal liberty, since the right of the state over its citizens does not extend so
far. Nor can this external right apply in any way satisfactory to conscience, in cases
that admit of recovery of civil rights (which the laws of all nations allow to free men
taken captive in war). It cannot take from the original proprietor the capacity to
recover his rights; at most it may prevent him from obtaining restitution in a certain
place, or rather beyond the limits of a certain place. [11.4.5.1]

Justinian has rightly taught us (/nstitutes, 11.1.37) that it seems absurd that man
should be classed among products since nature has supplied all products for the use
of man.7 But if, for this reason, as the emperor intended, the offspring of a slave girl
does not belong to the usufruct, it is also obvious that it cannot belong to the owner of
the property as a product of something he owns; at pp. 139—40 we used the same
argument as Justinian to show that a man cannot be in the ownership strictly, so
called, of another man. I add that since the soul, the nobler part of man, is not derived
from the parents, it is fitting that it should draw the more ignoble part to itself.
[11.4.6.1]
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It is obvious from what we have said so far that the only pretext which remains for
hereditary slavery is that the slave who is born in his master’s house is indebted to the
master to the amount of the expense incurred in feeding and raising him. I remarked
above (pp. 115-16) that the child too is indebted to his parents by whom he is
nourished. But there is a difference: it is abhorrent to the natural affections and duties
of parents to require payment of this debt from their children, at least when they have
no external source of income, unless the parents suffer from extreme poverty, in
which case it would be ungrateful for the children not to help them. Nothing prevents
masters, however, from requiring compensation from their born slaves, and since born
slaves are assumed to be incapable of repayment otherwise than by offering their
services, they are obliged to offer the master their services up to the value of what it
cost to rear them, in accordance with the doctrine expounded above (see pp. 139-40).
It does not follow, however, that born slaves owe a perpetual debt for their
upbringing, since a man endowed with even mediocre gifts of mind and body can pay
off this debt in a much shorter time than the span of his whole life.

It follows from these principles that if a third party wants to take and raise a born
slave from birth, or decides later to pay off the slave’s debt to his owner in order to
improve the slave’s condition or to enable him as an adult to seek his own transfer,
then the owner of the mother of the slave can require nothing more. It also follows
that anything that comes to the slave from elsewhere, accrues to the slave himself and
not to the owner of his mother, and thus may be used for his liberation. In a word, it
follows from these principles that the condition of the born slave should be no worse
than that of a Roman citizen who had been bought back from the enemy and held as a
pledge until the price was paid (see Codex, VIII. 51).8

And the slave’s debt should not be increased on the ground that the master did not
know whether the slave would survive or be able to pay back the amount of his
expenses, as if the uncertainty of the situation should be compensated by the amount
of profit to be made through the slave. For to every man coming into the world
necessity gives a right to what he needs for his preservation and for forming him to be
a useful member of human society. Furthermore in claiming for himself the labors by
which the parent would otherwise be able to look after himself and his offspring, the
master owes maintenance, to the child no less than to the parent, under the burden of
repayment, if the slave can ever repay it; but if not, without it. We must make the
same point here as in other cases in which the necessities of life are allowed to those
who suffer from extreme poverty. For this reason, everyone allows that by strict right
repayment should be made whenever it can be; but no one in his right mind would say
that in this case a profit was due because of the high risk involved, as if it were a
nautical loan. Finally, it is not correct to cite human laws in support of this obligation;
for before men can do anything themselves, they are subject to the civil laws only
through the mediation of parents or guardians, and until they consent to them
themselves, these laws cannot make the power of parents or guardians greater than
nature herself has made it.9

I have treated the matter of these last three sections at some length because this

usurped right of owning slaves like cattle, as it existed among the ancients, is
exercised today by men who profess to be Christians, to the great shame of that holy
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name, with greater tyranny perhaps than it was by the ancient pagans. It is not
practiced to be sure by Christians among themselves nor do we find it in most parts of
Europe, but we do find it in other parts of the world. I am deeply convinced that its
existence, to use the apt expression of Titius, is a sure sign of the death of
sociability.10

If anyone objects that this right is assumed in various precepts of the Mosaic Law, let
him consider whether the same thing should not be said about this (and about the
precepts that assume polygamy for that matter), as was said about the law which
permitted divorce in the external court: i.e., that the Hebrews were allowed these
things for the hardness of their hearts,11 especially since one of the precepts [of the
Mosaic Law] provides for external permission for divorce (Exodus 21.3—4). I may add
that one right was permitted to the Hebrews over Hebrew slaves, and a different one
(as a punishment, it seems) over foreign idolaters, at least in the external court; but
nowadays that fraternity which the Hebrews were encouraged by the letter of the
Mosaic Law to foster among themselves, has been extended to all men by the dictates
of natural law and by the teachings of the Gospel. Cf. Leviticus 19.18 and Luke
10.36-7. [11.4.6.iii]
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Chapter 17

On The Origin Of Civil Society, Or The Original Contractl

I do not know why the distinguished jurists Titius and Barbeyrac reject the
fundamental cause of the origin of civil society given by Pufendorf;2 certainly they
put nothing equally probable in its place.3 I do not doubt that crafty and ambitious
men used their arts to promote the institution of new societies, no doubt promising
themselves leading places in it. But I ask what arts they could have used, and with
what success, if they were not able to give reasons for their schemes which seemed
persuasive to the people? In fact nothing can be more probable than what has been
advanced by Pufendorf on this subject. Let those who talk of force as the origin of
society consider whether they are not assuming the existence of the very thing whose
origins they are seeking, namely a civil society, and one, at that, which is strong
enough to conquer its neighbors and bring them into subjection. This is an error
which they should be particularly careful to avoid as they have accused our author of
committing it. And surely it is easier to conceive that before societies had been
formed at all, men might be constantly harassed by troublesome neighbors, beaten,
robbed of their property, and thus compelled to form civil societies as the most certain
refuge against these evils, than to suppose that a permanent yoke could be imposed
upon them against the will of most of them. What the distinguished commentators
find incredible and without foundation in history—that in the beginning a great crowd
of men assembled together, promptly debated the evils of their condition and the most
effective means of escape, and finally came to a unanimous decision that they must
make a civil society, of whose character and regular shape they already had a perfectly
clear idea— none of this is required by Pufendorf’s doctrine. He never dreamt that
those first specimens of civil society would be complete and finished in every respect,
with a full complement of citizens, a regular form, and appropriate laws. See Locke,
Second Treatise of Government, chapter 9. [11.5.7.1]

The Process Of Agreement

In order to establish a civil society and institute a civil government, it is abundantly
clear from the principles set out above that the consent of the citizens is required. But
it is legitimate to doubt whether this consent must always be given in the order
described.4 And the author himself did not wish to insist on it. If one would establish
a complete civil society (civitas) in a way which provides some guarantee that it will
last, I admit that it can only be constituted by a double obligation, one, of the citizens
with one another, the other a mutual obligation of the ruler and his subjects. And
these obligations are in this case independent of each other. The first agreement
(pactum) described above is particularly relevant to producing the first obligation; the
second produces the second obligation (but presupposes an intermediate decree, when
preceded by a bare first agreement). I therefore acknowledge that no such civil society
can be instituted without some action which would have the force and the efficacy of
the three acts just mentioned.
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But this can be done in two ways: either quite explicitly, by three successive actions
in the order described by the author; or, more summarily, by one act which has the
force of all the actions described above in generating the two obligations. In the
former case it is evident that each of the agreements produces its own obligation and
does so permanently. Thus the distinguished commentators whom we have so often
cited, have little reason to say that the first agreement is to the second merely as a
temporary platform or scaffolding is to the construction of a building.5 The author
puts it much better when he attributes to the permanent efficacy of the first agreement
the fact that when the king dies in an elective monarchy, or the royal family becomes
extinct in a hereditary monarchy, the subjects remain bound by the civil bond which
obliges them to manage the arrangements for their own safety and security with their
own collective wisdom and initiative. But it is also possible, as we have said, that both
obligations can be formed by one agreement,6 and that a complete civil society can be
instituted in this way. The author concedes to be sure in his work Of the Law of
Nature and Nations, VILIL.8, that in a popular republic the second agreement is not so
evident; but he argues that even here the second agreement needs to be fully
acknowledged as the basis of the obligation by which individual citizens are bound
not only to obey the orders and regulations which issue from the collective assembly
(though this might have been inferred from the first agreement), but they are also
bound (by the second agreement) to preserve the republic to the best of their abilities.
But why should it not be equally the case that individuals enter into an agreement
with one another in founding a republic in such a way that each subjects his will to the
will of all and each also undertakes to hold public office when required? In this way a
complete democracy might be formed by a single contract, or at least by a contract of
a single kind.

Moreover Pufendorf himself recognizes in the passage cited above that a monarchy
can be instituted without any prior agreement among the citizens themselves by
means of a single agreement, that is, by an agreement made between the monarch and
his future subjects. Yet in order to establish by this means a civil society which will
have a long duration, the prince should be considered as requiring from each
individual subject for the sake of the new state not only allegiance to himself as ruler
but also allegiance to his fellow subjects and to the whole state (civitas) so that it may
serve the ends of civil society (civilis societas). In this case the single contract which
the ruler enters into with his subjects has the force of both the first and the second
agreements described by Pufendorf. This corresponds to the procedure, recognized by
everyone, whereby in a state already established, new citizens are admitted by just
such a single agreement made with the sovereign, tacitly or expressly, which obliges
the newcomer not only to the sovereign but to the whole state and to each of his
fellow citizens.

A complete civil society (civitas perfecta) can therefore be instituted in either of these
two ways: by means of two agreements with an intermediate decree which could also
be included in the first agreement, or by means of a single agreement. In the former
case the citizens are obligated, first as individuals to each other, then all together as a
body to the sovereign; in the latter case individuals are obligated to the sovereign at
the same time as they are obligated to each other. Some version of the former may
seem most natural, at least when it is a government of one or of a few which is being
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instituted. For just as government can scarcely be conferred by separate individuals
upon a few men, unless those few men are united with each other by a previous
agreement, so it is not easy to understand how government is conferred by separate
individuals upon one man, unless he already has or is on the point of having a suitable
number of subjects. If he is said already to have subjects, the state is assumed to be
already instituted, but our inquiry is precisely about its earliest institution. If on the
other hand he is supposed to be merely on the point of having subjects, we shall get a
more accurate view if we ask what factors his expectation could be based on and what
those factors should be thought to have contributed to the acquisition of civil
government.

First, inasmuch as the regular and peaceful condition even of a simple family requires
that those who live in it do not settle their differences by force when a dispute arises
among themselves, and do not defend their rights individually when disputes arise
with outsiders, it follows that anyone who enters a domestic society (even though he
enters that society not so much to protect his rights as to satisfy his needs) seems to
allow to the head of the household something akin to civil government to be exercised
over himself and on his behalf. Further, since one household is incapable of defending
itself against outside forces, and since a head of a household does not seem to be
intending to share his right with others simply by admitting them to his family,
newcomers are understood to be agreeing, so long as they remain in the family, to
subject themselves to the civil government to which the head of the household
chooses to subject himself and his property. Much more so when a household is
already subject to a civil government, anyone who enters such a family or remains in
it as an adult, is understood to subject himself by his own consent to the same
government. In their turn, in all these cases, they stipulate for protection from the
government to which they have subjected themselves.

Second, such ownership of things as derives from the original modes of acquisition
includes the power to dispose of them as one pleases, provided they serve the uses for
which God has granted them to men. Thus anyone who acquires full and unimpaired
ownership of land (dominium soli) can rightly require that no one may live on that
land unless he is willing to recognize its ownership as his own sovereign civil
government. Further, any landowner may transfer this right, which is called
government of land (imperium soli), to someone else, while retaining ownership in
other respects. When such a transfer has been made, neither the owner nor anyone
else can rightly live on that land or possess it without conducting himself as a subject
of that other person. And someone who is an owner with full right can transfer the
vulgar ownership, as they call it, to others while retaining the government to himself.

Hence we may see how provision is made for the strength of societies and the
duration of civil governments notwithstanding the natural liberty of individual men.
For the use of the land to which men are connected by different sorts of obligations is
closely related to the ties of civil obligation. And anyone who is born in a land and
remains there as an adult, and anyone who comes to live in a land, excepting those
who come declaring war, must be understood to have given their tacit consent to that
obligation.
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Thus we may understand very easily how even before larger societies were formed for
common defense, one head of household could stand out among his neighbors,
because of the number of his dependents and the extent of his estates, and seem to be
marked as the most suitable leader and sovereign to submit to, and to entrust their
own safety and the security of their goods to him, provided he was not deficient in a
sense of justice, and particularly if he possessed superior endowments of mind and
body. It is unlikely, to be sure, that all these qualities, so far as they could be found in
this dispersed condition of mankind, would be sufficient to persuade any head of a
household to submit to another before provision was made by agreement that other
heads of households who might also enjoy the benefits of entering civil society would
do likewise. Therefore it does not seem far from the truth that in laying the first
foundations of civil societies, an appropriate number of heads of households first
bound themselves together and then jointly conferred the government on the one
whom they wished to adopt as their sovereign. Thus the earliest specimens of
monarchical government may be said to have been produced by two contracts rather
than just one. But the decree whose purpose was to determine not only the form of
government but also the person of the ruler could easily have been included in the
first agreement.

I cannot then conceal my astonishment that those distinguished men, Titius and
Barbeyrac, should have described such a formation of the original civil societies as a
myth, even though they generously allow that new civil societies can be and indeed
must be established in the manner described by our author. I am certainly unable to
discover any difference between the first and subsequent civil societies in this respect,
except perhaps that it seems more credible to apply what the eminent men say about
force to the formation of any state other than the first. The appeal to the evidence of
history in this case is beside the point, since the first examples we read of, of the use
of that kind of force, presuppose large multitudes of men already united under civil
government.

However this may be, the conclusion is clear. Mutual obligations between citizens
themselves or between a sovereign and his subjects can only be founded in consent,
given expressly or tacitly, directly or indirectly, in one or in several stages. And
consequently, those who set about to prove from the records of history that a
legitimate civil government can be established without the consent of the citizens are
playing a silly game and setting themselves up for deserved ridicule. For in every
example which can be adduced, they must either allow that this consent must have
been given in some manner, although perhaps not noticed by historians, or they must
acknowledge that the government was unjustly usurped. Unless they advance some
other legitimate title in which civil government may be founded! And this they will
never be able to do.7 For it is clear from what has been said above that neither the
power of the father (patria potestas) nor seizure in war can provide such a title. One
must be careful then to keep in mind the distinction between civil government
(imperium civile) properly so called, which is government over men, and government
of land or territory (imperium soli), which, as we said above, naturally inheres in land
ownership and can be transferred by consent of the owner. On this whole argument
see Locke, Second Treatise of Government, chapter 8, and Grotius, On the Rights of
War and Peace, 1.111. [11.6.9.1]
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[Pufendorf defined a civil society or state (civitas) as a “compound moral person”
whose will is constituted by a union of wills (in the tripartite original contract outlined
above), and this will must be considered the will of all. Accordingly, it may employ
the powers and capacities of all its subjects to secure peace and security (11.6.10; cf.
Pufendorf, Of the Law of Nature and Nations, VILIL.13, n. 1, p. 641). Carmichael
comments: ]

The illustrious Titius makes an unwarranted criticism of this definition on the grounds
that it confuses civil society with the sovereign ruler.8 But it is certain that the will of
the sovereign is itself the will of the civil society when the sovereign acts within the
limits of the power granted to him on matters consistent with the ends of civil
government. In fact the will of a civil society as a source of public actions expresses
itself through the sovereign. Thus it is not surprising that [Pufendorf] attributes to the
will of society what the illustrious Titius allows to be true of the will of the sovereign.
A civil society therefore, may be defined, more briefly and no less aptly, as an
appropriate number of men, joined in a union of their wills and resources under one
supreme ruler, for their mutual protection and security. [11.6.10.1]

[The will of the sovereign power may be exercised by one man or by an assembly,
depending on the institution in which sovereign power has been invested (by the
original contract). Thus Pufendorf observed that, where sovereignty is invested in a
council or assembly, the will of a society is determined by a majority of the members
of that assembly. And when the votes of those members are equally divided then
nothing is done. Carmichael elaborates upon these procedures:]

When the question is simply whether something should be done or not done, and the
votes are equally divided, then the negative opinion prevails, at least for the time
being. Such a determination does not have the force of a decree, however, and would
not prevent the same question from being deliberated in the same council anew and
decisively. Similarly, in judgments [made in courts of law] it is normally accepted
that the defendant has been acquitted when the votes of the judges are split equally.
Once acquitted he may henceforth oppose a claim of judgment given against the same
action or accusation. From these considerations it may be understood why, when one
question is included in another, and both questions propose something positive, then
the lesser proposal prevails, when the votes are equally divided (see Justinian, Digest,
XLIV.1.38). But in most courts and assemblies in our country, an equality of votes is
avoided in the accepted manner, by allowing the president to cast a deciding vote,
when the votes are split equally. [11.6.12.1]

[If there are several proposals before an assembly, that proposal will prevail which
has a plurality of votes] despite the fact that it may have fewer votes than the rest
taken together. But Grotius rightly advises that when part of a proposal is contained in
another, different opinions should be taken together in those parts on which they agree
(II.V.19). Moreover, when none of the opinions is contained in another, one may take
the precaution of resolving a question which consists of several parts into several two-
part questions, so that no decision which is not agreeable to the majority may be
regarded as a decree of the assembly. [11.6.12.11]
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[Pufendorf had observed (1) that the supreme ruler of a society may be called a
monarch, a senate, or a free people; (2) that the rest are called subjects or citizens; and
(3) that citizens may be either native or naturalized. Carmichael’s comments on these
terms are as follows:]

1. There are various honorary appellations and epithets by which these [holders of
sovereign power] can be distinguished. Insofar as they denote a supreme and
independent ruler any one of them may be assumed, without detriment to the right of
the civil society. Nor can anyone rightly argue about the use of these terms so
understood. But insofar as a certain order is supposed among princes and people, or
different degrees of dignity are indicated by those terms, they can only be derived
from the consent, express or tacit, of the citizens. It is absurd that any one man,
whether Pope or Emperor, should claim the power to confer or refuse these titles,
even when this has an adverse effect on those who do not depend on him. [11.6.13.1]

2. In a monarchy, all men except the monarch are subjects. In other states, individuals
taken separately are subjects. Even those who have the right of voting in a supreme
council are subjects, including even the president of such a council, who thus holds
the highest office in such a republic. [I1.6.13.11]

3. The distinction [between native and naturalized citizens] is not of great importance,
especially in a state of long standing, as Titius rightly observes.9 But it is still more to
the point to remark that it is not everywhere that all fathers of families who have
settled their fortunes in a state are regarded as citizens, properly so called. Other
conditions may be required before a man enjoys the rights of the original citizens. So
that men who have fixed their residence in a state and have even been born there are
still considered aliens. [11.6.13.1iii]

Nature herself requires us to ascribe to God the authorship of civil government for
three reasons: (1) Inasmuch as God has granted to man those natural rights whose
transfer in part to a ruler constitutes civil government. (2) God has instructed men by
the nature of things interpreted by the dictates of right reason that it is a necessary
condition of the dignity, peace, and security of the human race when grown to a
multitude, that, by the circumscription of their liberty in some respects, they should
gather together into states and submit themselves to civil governments. And he has
enjoined civil government by the law of nature itself as a mean to these ends. (3)
Finally, by the same law, God has defined the obligations which follow from the
establishment of civil government among men, and has commanded that faith be
religiously observed, especially with respect to the mutual duties of rulers and
subjects. For the safety and security of human society depends particularly on these
duties. In these three respects, I say, civil government is rightly ascribed to the
authorship of God, even while it is constituted directly by men. As has been declared
by two of the apostles, government is “the ordinance of God” (Epistle to the Romans
13.2), and it is also a “human creation” (I Peter 2.13).10 Some may prefer to say with
Titius that God is the immediate efficient cause of sovereign power, and that the
agreement is its sine qua non or occasion.11 It comes to the same thing. For the
efficacy of the law’s commands, which we have referred to in the third point made
above [in this note], is attributed to God by the illustrious commentator’s own
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admission with regard to government in the same way as to any other moral entity.
Indeed every right and every obligation, whether derived from an agreement, or from
human law, or from any other source, should be resolved ultimately into a command
of the divine law, as we have already observed above at p. 28.

Some object unskillfully that sovereign power cannot be constituted by agreements in
the same way as other rights, because one cannot grant to another what one does not
have oneself. And neither individual men, they say, nor a dissociated multitude has
majesty or supreme civil power. We freely acknowledge that neither any one man nor
all men together could have had joint possession of this power as one moral person,
as it exists in a sovereign, until they were united by some agreement. Nevertheless it
can be safely affirmed that the seeds of that power lay scattered as it were in the
natural liberty of individuals. And when it was conferred by one or several
agreements on a sovereign ruler (summus imperans), it came to be called sovereign
civil government (summum civile imperium). This will become clearer when we
survey the various parts of sovereign power with our author in the following chapter.
[11.6.14.1]
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Chapter 18

On The Constitution Of Civil Governmentl

The celebrated Locke (Second Treatise of Government, ch. 12)2 neatly reduces all the
parts of sovereign power to three: legislative (as it is commonly, though improperly,
called),3executive, and federative. It belongs to the legislative power not only to
command what is to be done and not done, but also to say what penalty is to be
inflicted on him who omits the one or does the other. Pufendorf explicates the
executive power and the judicial power which facilitates its exercise, and finally
discusses the federative power. Also the power of making magistrates and ministers
(of which Pufendorf gives an independent account) belongs either to the executive or
to the federative powers, according as the subordinate acts of the one or the other are
entrusted to such magistrates or ministers. As for the power of raising revenue, one
could easily refer their imposition to the legislative, the actual collection to the
executive. Finally, it is obvious that both of these powers are concerned with doctrine.

It is also easily shown that all these divisions of the supreme power are derived from
the consenting will of the subjects. For civil power, by commanding and prohibiting,
by imposing fines or handing down sentences, or, finally, by making treaties with
foreign powers, obliges the citizens to do, omit, or suffer what, in the state of nature,
it would be in their own power to do, omit, or prevent. Manifestly therefore civil
power is founded in the consent of those against whom it is exercised. A man’s right
of disposing of his actions and therefore of his property so far as that depends on his
actions, is called freedom (libertas) while he remains in the state of nature; this same
right becomes government (imperium) when it is transferred, with each man’s
consent, as the end of civil society requires, to a sovereign. On the other hand when
civil power defends the rights of citizens against their fellow citizens or against
foreigners, it acts with the consent of those for whose benefit it is exercised. For civil
power is in fact nothing but the right which belonged to individuals in the state of
nature to claim what was their own or what was due to them, and which has been
conferred upon the same ruler for the sake of civil peace. In this category belongs the
power of inflicting corporal punishment on the guilty, except that since this power
belongs naturally to all men, it ought not to be said to be conferred upon the sovereign
power, so much as restricted to him, while the rest of the citizens forbid themselves
its use. [11.7.1.1]

The power of establishing universities and supporting them with laws and adorning
them with privileges is a power which political writers usually include among the
lesser rights of majesty (the greater rights are the essential parts of sovereign power
described above). This authority naturally comes under the executive power, as do
most of the other so-called lesser rights of majesty, where they exist: such as the
power of conferring dignities, of coining money, of granting fairs and holidays, of
legitimating children, of restoring reputation, of granting the pardon of age, of
remitting the customary penalties of the laws, of granting forgiveness to debtors, etc.

PLL v5 (generated January 22, 2010) 111 http://oll.libertyfund.org/title/1707



Online Library of Liberty: Natural Rights on the Threshold of the Scottish Enlightenment: The
Writings of Gershom Carmichael

Some of these rights can be conceded to subordinate magistrates; some can be omitted
altogether, without damage to the state or to civil government. And other rights of this
kind, such as the acquisition of forfeits for the treasury, the occupation of unowned
objects to the exclusion of other people, and so on, are not so much parts of the
sovereign power as rights of convenience, which are conceded to the sovereign
power, by the laws of many states, to maintain its dignity.

If Pufendorf’s teaching in this section is understood to apply to doctors of the church,
it leads to the vexed question of the right of the sovereign power in sacred matters.
Whether this right provides for the regulation of the form of worship favored by the
laws of the state, or for the suppression or toleration of those who dissent from it, is a
question which in both respects requires a deep and careful investigation which the
plan of our course does not allow us even to broach here.4 [I1.7.8.1]

One can scarcely avoid acknowledging, for the reasons given by Pufendorf,5 that the
operations of the state will be awkward and poorly coordinated if the various parts of
the sovereign power are vested in quite different offices. But there is nothing difficult
about the prince or senate exercising alone some parts of the supreme power, such as
the executive and federative powers, while the other power, the legislative, can act
only with the consent of the various orders of the state. See below, pp. 169-72.
[11.7.9.1]

The Forms Of Government

[Pufendorf distinguished between regular governments and irregular governments. In
the former, government was united in a single will; in the latter, government was
distributed or divided in such a way that no single body or institution exercised
sovereign power. He also described systems of states, where different sovereign states
were united under a common king or by a treaty.]

[A regular government locates the sovereign power in one body], that is in one man or
in one assembly of men, united in the exercise of government. [11.8.2.1]

[There are three forms of regular government: monarchy, where the sovereign power
is vested in one man; aristocracy, where it is exercised by a council of select citizens;
thirdly, democracy, where it is housed in an assembly composed of all the fathers of
families. Carmichael observes:]

The noblest example of the [aristocratic] form [of government] furnished by the
ancient world was the Lacedaemonian. In the modern world it is provided by the
Venetian Republic. The discussion here is about simple governments [not systems of
states]. [11.8.3.1]

The [democratic] form of government was most conspicuous in the ancient Athenian
republic. The Roman republic is referred to below, in section 12 [11.8.12.1]. The
examples [of democracy] which exist today are found mainly in minor states
especially among the Germans. In these states also the people are rarely convened,
most business is entrusted to the Senate and the Magistrates, who exercise power,
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albeit dependently. The government of the individual provinces of the Netherlands is
not democratic, as is attested by their own jurists. [I1.8.3.1i]

An example of an irregular government is the Roman Republic, as described by
Pufendorf in a Select Dissertation entitled On the Form of the Roman Republic.
[11.8.12.1]

An example of another kind of irregular government [where the nobility have so
increased their power that they have become unequal partners of the king] is provided
by Pufendorf in his treatise On the State of the German Empire, published under the
pseudonym of Severinus de Monzambano.6 He justifies the interpretation [of the
German Empire] which he gives there in a Select Dissertation entitled On Irregular
Governments.] Titius however contends that the Empire is not a simple government
but a system [of states] albeit irregular. [11.8.12.1i]

See also Pufendorf’s dissertation, On Systems of States.8 [11.8.13.1]

The British kingdoms furnished Pufendorf with an example of [a system of states
united under a common king] when he was writing the Select Dissertation cited
above. But for a system to be formed by a common king, it is necessary for the king to
have free exercise of the power of war and peace, so that he may use the forces of
either kingdom to defend and promote the rights of the other. However if the king can
exercise all parts of the sovereign power at his own discretion, it is easy for a system
of that kind to degenerate into a single kingdom. [I1.8.14.1]

We have examples of this kind [of systems of states, united by treaty] before us in the
federated Belgic provinces and in the federated cantons of the Swiss. [11.8.15.1]
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[Back to Table of Contents]

Chapter 19

On The Limits Of Sovereign Power And The Right Of
Resistancel

[Pufendorf contended that the government of any state, whatever its form, must be
sovereign, that its actions cannot be rescinded by a superior, inasmuch as there is no
body in a civil society superior to the sovereign. Carmichael comments:]

The author has not included the words by a superior without a purpose. For while
sovereign power is indeed derived from the consent of the citizens, once it has been
conferred it makes the person on whom it has been conferred truly superior to the rest
of the citizens not only as individuals but as a whole. Hence it readily follows that the
acts of the sovereign cannot be rendered void by anyone, as by a superior. But this
does not prevent his actions from being rightly 4eld to be void on some occasions, if it
happens that he has clearly exceeded the limits of the power conferred on him, as
defined by the very nature of civil government or by fundamental laws. [11.9.1.1]

A sovereign is not liable to human penalties nor to coercion as proceeding from a
superior. Nor is there anyone to whom he is accountable. Further, the internal acts of
governments, that is, those which terminate within the state itself, must carry a
presumption of justice, when this presumption is not manifestly ruled out by signs to
the contrary. Certainly no power in the state can be said without contradiction to have
equal or superior force to the sovereign power. Yet the sovereign is nonetheless
obliged to administer the government in such a way that no occasion will arise for his
subjects to think that he is deviating from the public interest or exceeding the bounds
of legitimate power. Hence, if public necessity demands from time to time even the
appearance of such a deviation, it will also be necessary to explain the reason for that
appearance, at the earliest moment. Much more should appropriate justifying reasons
be made known to all in the case of external acts of government, in which the state
clashes with neighboring states in war, at any rate in offensive war; for, in that case,
the presumption of justice, which we spoke of above, is wanting. [I1.9.2.1]

In any state, the sovereign has no superior who can impose an obligation on him, and
as he cannot obligate himself by means of a law (i.e., by means of a superior), it
follows clearly that the acts of a sovereign cannot fall within the jurisdiction of the
civil laws. But notwithstanding [the logic of sovereign power]:

1. There can be no doubt that the sovereign is bound by the divine laws, both natural
and positive, provided that they have been declared to him. And he is so bound not
only as a man, in respect of the duties he shares in common with other men, but also
as a sovereign, to administer the government in accordance with those laws.

2. He is also bound by the agreement in accordance with which government was
conferred upon him and accepted by him, to exercise his government in the way that
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will most effectively provide for the safety and security of the people and the
promotion of their advantage. Special articles concerning the manner and limits of the
exercise of sovereignty may be included in this agreement from the beginning, or
subsequently added by mutual consent of sovereign and subjects. Such articles are
commonly called fundamental laws. The sovereign will be bound by these, too, not as
laws issuing from a superior (although such public acts on the part of a state or
sovereign are frequently given the name of /aws inasmuch as they establish a rule of
procedure) but as agreements into which he has entered. Furthermore, although we
would not imagine a sovereign contracting an obligation (which would be quite
absurd) but simply accepting the government on the terms on which it was offered to
him, yet the sovereign would not be right to extend his power beyond the limits of the
rights granted him.

3. It is consistent with this [limitation] that the sovereign be obliged to set limits on
the acts of subjects and the consequences of such actions, in accordance with the laws
in force in the state at the time. This restraint should be extended even to sovereigns
who have the full exercise of legislative power, since new laws are to be applied to
future, not to past, cases.

4. The consequences of the private actions of the sovereign, as of anyone else, are to
be judged in accordance with the laws concerning such actions which are accepted in
the state; unless the sovereign has declared, or circumstances reveal, that it has
pleased him to exempt his actions from the force of those laws (as Grotius rightly
remarked at I[[.XIV.2 and 5).

5. In all civil laws which contribute to the good morals of the state, whose content is
relevant to the sovereign, Pufendorf gives useful advice at the end of this paragraph
[that the sovereign be willing to comply with these laws in his own conduct].2
[11.9.3.1]

[It was Pufendorf’s judgment that citizens should patiently bear the severities of harsh
government, that individuals ought to flee the country to escape misfortune rather
than take up arms against their government. Carmichael commented at some length
on this opinion:]

The author distinguishes individuals in this passage from the whole, or the greater
part, of the people. This doctrine of individuals is further modified by Grotius (I1.IV.7)
and by Pufendorf in his larger work (VII.VIIL.7). But Grotius also alleges in the same
work that the right [of resistance] granted by nature has been abolished by Christian
moral teaching.3 Quite rightly this view does not find favor with the distinguished
Huber (On the Rights of Civil Society, 1.9.3.33 and 43 ff.), nor with the illustrious
Reverend B. Hoadly (Bishop of Hereford, formerly of Bangor): see his treatise
published in English under the title, The Measures of Submission to the Civil
Magistrate Consider’d.4 On the question of resistance itself, this seems certain: that
no man has an unlimited right against another man, and consequently, where the right
of one man over another ends, injury begins, and with it, the right of resistance, if we
consider only expletive justice as it may be applied to the man who inflicted the
injury; consult the remarks of Locke in the Treatise we have often cited, sec. 202.5
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In these cases one must consider not only what one can do to defend oneself when a
ruler manifestly exceeds the limits of the power conferred upon him, one must also
consider one’s duty to one’s native land and one’s obligation to ensure the safety and
security of many innocent citizens. For this reason it would be both wicked and stupid
to attempt to involve the state in the calamities of civil war for an injury, however
atrocious, which only one man, or a few men, had actually suffered. Certainly it does
not seem that anyone of sound mind would lightly initiate a resistance which had that
aim, unless he expected that the great mass of citizens would support him. And he
could scarcely expect such support, however he might delude himself with vain
hopes, if in such a case he spoke of injuries which were either tolerable, or which had
not yet directly affected the great majority of the people. See again the Treatise of
Locke, sec. 208.

But there are cases where the attacks of the sovereign do injury not so much to the
private rights of individuals as to public rights, i.e., those rights which are understood
to be transferred by individuals to civil government when they enter civil society. If
for example a king who is limited by laws behaves like an absolute monarch, it is
within the power of the civil society to defend these rights, although violent resistance
should not be offered on these grounds before clear signs have shown that the people
or the majority of the people wish it. When I use the word people, | mean the citizens
who are so called in a more eminent sense, more or less as Pufendorf describes them
above (On the Duty of Man and Citizen, 11.6.13), 1.e., those who by direct consent and
agreement made with the sovereign himself, originally instituted the state, and those
who have succeeded to the rights they possessed relating to their public position. But
who are to be included in this number? We have pointed out that not all heads of
households qualify (pp. 154-55). The composition of the body of citizens, properly so
called, is to be inferred from the fundamental laws and customs of each state. It must
also be determined, by those laws and customs, whether the citizens are to be counted
as individuals, or by certain divisions, as members of which they have the right of
casting a vote in public assemblies through delegates. However, in order that their
will to resist may become known in such a case, it is not always necessary for them to
declare their will gathered in assembly. For it sometimes happens that assemblies in
which the genuine will of the state could express itself in a regular manner cannot be
held without first offering violent resistance. In this case necessity requires that the
public will be inferred from other signs, which are usually apparent, as was the case in
the British Kingdoms in 1688, when under the providence of God, the happy liberator
of these islands delivered them from the jaws of papal tyranny when they were all but
devoured.

If, in addition to those grave causes which arouse just and necessary public resistance,
there is a pertinacious cunning which manifestly intends to devise similar injuries in
future, so far as situation and opportunity permit, the people are no longer bound to
leave the guardianship of their rights to one who has by his actions openly declared
himself an enemy of those rights.6 For nothing is more absurd than that the right of
government should come into collision with the end of government. Further, anyone
who assumes a duty on another’s behalf, and then proclaims by words or deeds that he
refuses to perform it within the conditions under which and for which it was entrusted
to him, should by that very fact be considered to have renounced it.
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However, not even in cases of this kind can a government which has once been
legitimately established be completely rejected or abjured before the will of the
people has been solemnly declared. It is true that the dissolution of the obligation
toward a ruler is not to be sought so much in the decision of the people (as if this
alone could deprive a sovereign of power in the way that a lower magistrate is
deprived by decision of a higher magistrate) as from the evidence of the situation
itself; that is, from the fact that the sovereign has notoriously and persistently
exceeded the limits of the power conferred upon him, has abused it to bring disaster
on the civil society, and has sufficiently revealed his intention of abusing it in future.
Yet even granted the abuse, which ought to be manifest in itself, it is still for the
people to determine what particular means are appropriate for public precaution
against future abuse. They must decide whether it should be by curtailing the
resources of the sovereign ruler or by entrusting the government to someone else.
Therefore even in those extreme cases which demand an extraordinary remedy,
nothing more should be permitted to individuals than to repel present force by force,
and to ensure that there is opportunity for the state to provide against the common
danger by common counsel.

Much less is it right for individuals to punish a sovereign, however delinquent. It is
certainly obvious that this is not permitted, so long as he retains the government; and
in most monarchies, it is accepted by law or custom that the person of the king be
considered sacrosanct. But once he has fallen from power, power devolves upon the
civil society, and it is there therefore that the capacity lies to make a decision in so
grave a matter as the punishment of one who recently held sovereign power. There is
further the question of the penalty to be inflicted in this case by the people themselves
or by his successor in government, a particularly difficult and dangerous question, as
the distinguished Huber recognizes (On the Rights of Civil Society, 1.9.4.40 ff.). For it
seems absurd even to suppose, as Huber warns us, that he who has once held a
legitimately acquired kingship should be brought to judgment by those who have been
his subjects, be compelled to plead his cause, and submit to condemnation and
punishment; it cannot but move men’s indignation; it is unheard of in any age, except
in the example which a furious faction gave in this island in the last century, a faction
which had previously oppressed the state itself with armed violence. But even in a
case of this kind it is a no less outrageous species of crime secretly to kill or to
overwhelm by popular attack one who is already stripped of the power to do harm.
Hence the author we have just cited rightly concludes that the better counsel is with
those who wish to protect the public security by restricting the punishment of a
deposed king to simple exile or perpetual imprisonment.7 In addition there is no doubt
that it is right to use his wealth and resources to repair the harm he did to the society
or to individuals.

As far as concerns the seven cases surveyed by Grotius (I1.IV.8-14), it may be
questioned whether the kind of resistance justified above, which was also adopted in
the happy Revolution of these Kingdoms, falls under any or all of these cases, as they
are understood by that eminent man. However, I have no doubt that this resistance can
be defended on the basis of some of them for an obviously similar reason. For it is not
only the man who openly professes himself an enemy of the whole people who is to
be considered as bent on the destruction of a people, and as having the intention to
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ruin it (sec. 11); but also he whose administration tends notoriously and persistently to
bring disaster on the people (compare Locke’s Treatise, sec. 210). Moreover a
government, like a marriage, can be regarded as a trust (see Grotius, sec. 12) in which
the essential articles of the agreement on which it was founded have been violated,
and the end for which it was established frustrated; even if a frust clause was not
expressly included. So too he who confers on another a right against himself, within
certain limits and for a specific purpose, need not add that he will be allowed to resist
(see Grotius, sec. 14) if the other should make demands that obviously exceed the
prescribed limits, or manifestly deviates from the intended purpose. Hence, in
particular, a king’s power may be circumscribed by the explicit limitation that e may
not alter the laws, or make new laws, unless the people consents, either directly or
through its delegates meeting in assemblies. Whether this arrangement should be
called, according to the view of Grotius (sec. 13), a division of sovereignty between
king and people or not, at any rate it includes a right in the people not to be compelled
to observe laws to which it has not given its consent. It therefore includes also the
capacity to resist any force which attempts to violate this right of the people, i.e., the
right to demand the observance of such laws or to take action against those who do
not observe them. For no conception of a perfect right, and this applies particularly to
the power of government, can fail to include the capacity to protect that right; nor
should this capacity be thought to have been abolished by the Gospel, whether in
respect of other rights or above all in respect of government. Therefore it was not
without reason that the doctrine of this section (Grotius, sec. 13) was considered to be
applicable to the case we are discussing here by the noble Stanhope, distinguished in
the arts of peace and war alike, whose death was lamented by good men everywhere,
in his public case against Sacheverell.8

I feel that this disquisition has expanded further than the plan of our work required.
But I am not afraid that fair judges will find it inappropriate in the reign of an
excellent king, against whom no resistance from his subjects ever was or is to be
feared, except by partisans of the doctrine which condemns all resistance
indiscriminately. That their designs, which have in the past been utterly crushed, may
finally cease or always be in vain, may God ensure in his providential care for the
religion and liberty of the British peoples. [11.9.4.1]

Here we must be careful that we do not confound things which are distinct; many
people go wildly astray on this subject. For a limited government does not cease to be
sovereign, nor should a /limited monarchy be confused with a mere principate. In the
former the prince truly enjoys sovereign power, even though he exercises it within
certain limits established in the conferral of power, and may require the consent of the
people to exercise some part of it. In the latter the prince is only a distinguished
magistrate whose acts can be declared null and void by the senate and people by force
of their superior authority. Also absolute government provided it is understood as
civil government must not be confused with despotism. For civil government is only
the authority to rule others for their common safety and the preservation of their
liberty and property. And an absolute government differs from a limited government
only in the means employed by the sovereign to pursue those ends. Whereas a limited
monarch governs for the benefit of civil society within prescribed limits and with the
consent of others to use means of certain kinds, an absolute monarch pursues the same

PLL v5 (generated January 22, 2010) 118 http://oll.libertyfund.org/title/1707



Online Library of Liberty: Natural Rights on the Threshold of the Scottish Enlightenment: The
Writings of Gershom Carmichael

objectives guided only by his own judgment and by taking whatever measures seem
best to him. In contrast [to these forms of civil government] a despotic government
employs the services and property of his subjects at his pleasure and for the benefit of
himself alone. Such governments cannot be acquired by right, I would say, over any
entire people, nor can they be maintained through successive generations. For I have
shown above (pp. 139-40) that the justification of the imposition of servitude on men
against their will applies only to a few individuals, never to an entire existing people,
and therefore even less to its future members. And there are certainly far fewer people
who would want to consent to this condition of their own will.

Nor can the use of the land for the sake of which civil government is established
forever, as we said above (pp. 150-53), be linked with an obligation of servile
subjection. The owner of the land certainly has the right to dispose of his property as
he wishes, but it must be in such a way that his property serves the natural uses for the
sake of which property was granted to men by God. Hence the owner of a large tract
of land, sufficient for the habitation of many men, or many households, cannot rightly
require that anyone who may live on that land must be willing to submit to the yoke
of his own despotic government; nor can he transfer to anyone else the right to impose
such a condition. For men could not tolerate this iniquitous condition, hence it would
tend to subvert the working out of the divine plan by which the surface of the earth
has been granted to the human race for habitation.

Nevertheless, civil government may rightly be established over entire peoples, in both
its limited and its absolute forms, and over certain individual men also in its despotic
form. Some governments however qualify as tyrannical: a government assumed by
someone to whom it does not belong by right, or a limited government assumed by
someone to whom it belongs within certain limits, but exercised beyond those limits
notoriously and persistently. Hence limited government, if exercised as absolute, and
absolute civil government, if exercised as despotic, and despotic government itself, if
exercised with brutal and intolerable cruelty to the person of the slave, is to be
branded with the stigma of #yranny. For it is obvious from what has been said, that
every human government over other men has its bounds and limits. And there is no
government which does not admit of some abuses to which a just resistance may be
opposed. As for the right of putting a man to death for a capital crime (which, as we
taught above,9 belongs in the natural state to each man individually), it would be quite
improper to call it a power of government. And yet it would be possible to threaten a
man whom one had the right to kill, with injuries which he could not only resist
legitimately but which he ought to resist; thus even in this case the license of one man
against another would have its limits.

I cannot imagine what Master Spavan had in mind, in his English epitome of
Pufendort’s work Of the Law of Nature and Nations,10 illustrated with notes which
he drew, as he himself says, from the storehouse of Barbeyrac, when he chose to gloss
these words of the author (which Barbeyrac does not annotate) with a paragraph from
the Jus Regium of our countryman Mackenzie, which begins with these words, /
cannot but highly praise our ancestors who so prudently chose absolute monarchy,
etc.11 I pass over the question, whether by these words Mackenzie has contradicted
himself by deriving absolute monarchy from the choice of the people, since he
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elsewhere carefully insists that it was established by God himself and by Nature. But
it cannot be accepted that he should describe the monarchy of the Scots as absolute,
without adding any qualifications. For among the Scots it was never in the power of
the king either to make laws or to impose taxes, unless the orders of the kingdom
agreed. And it is well known that political writers refer to such a government not as
an absolute but as a limited monarchy. As for the curious reasons which Mackenzie
offers in the passage cited and elsewhere in the same book, in his effort to disparage
the familiar constitution of his native country, these reasons, by his own admission,
had no more weight than the authority of the decrees which had been published
shortly before by his patrons (the Oxford men) and signally deserved to go up in
smoke in the same flames. (See the Dedicatory Epistle in that book, and compare the
last part of the “Judgement against Sacheverell.”)12 However, I would not like this to
be taken to imply that I do not myself equally detest a good many of the propositions
condemned by those decrees, or that I would in any way detract from the wholly
justified reputation which that most ancient and distinguished university enjoys
among all those who cultivate letters. As Oxford has always flourished in esteem for
every kind of learning, so has it not failed from time to time to assert the just cause of
liberty, nor will it cherish forever (we believe) sentiments hostile to that cause.
[11.9.5.1]

It may be understood from the observations contained in the above paragraphs that
these [limitations] are not /aws properly so called nor precepts that proceed as from a
superior. They are agreements, or rather articles of the fundamental agreement by
which government is conferred. One may readily draw the following conclusions.

1. Civil government, even at its most extensive, is said to be absolute, not simply but
in a qualified sense, 1.¢., it does not exclude a// limitations, but only specifically
expressed limitations, which do not flow of their own nature from the end for which
civil society is established.

2.Specific, as well as general, limitations might be valid, even if the sovereign were
assumed to have taken no obligation upon himself. For in order not to owe obedience
beyond certain limits, it is enough not to have obligated oneself beyond those limits.
And yet it is entirely abhorrent to the end for which civil government is instituted to
believe that individuals or groups confer its exercise over themselves on someone
who is not in turn obliged to conduct his government within the limits and according
to the ends for which it was established. And certainly an obligation of this kind, as it
applies to the positive acts [of a sovereign], can be constituted only by an agreement.

3. Neither an agreement nor any special limitations on government established by
agreement, invests the government in the people, as distinct from the ruler (not even if
the agreement includes a provision that the ruler can only perform certain acts of
government with the consent of the people). Even less may such agreements permit
the people to exercise government over the king himself.

4. In order to justify resistance against a ruler in certain extreme circumstances, there

is no need to take refuge in an agreement by which the ruler obligated himself, nor to
assume special limitations of power, nor to ascribe government or a part of it to the
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people itself. It is enough that he has manifestly exceeded the limitations which may
be satisfactorily inferred simply from the purpose of establishing a civil society.
However I do not deny that this judgment comes much more easily, and provides
much readier means of protecting liberty, when special limits have been set to
government by some positive constitution, or by a uniformly accepted custom. Hence
there is no doubt that the public safety is better guarded in a monarchy or aristocracy
if it 1s limited than if it is absolute.

5. In every state properly so called it is the normal situation, as the author points out
(Of the Law of Nature and Nations, VII.VL.7, toward the end), that there is an
absolute power, habitually at least, if not always in practice, since what a king or
senate may lack with respect to absolute power is understood to be in the hands of the
people, and can be furnished by it. For it is not easy in practice for individuals
entering the civil state to add special limitations or exceptions to the agreement by
which each subjects his own will to the will of all; yet if it were agreed that they had
been added, there is no doubt that they would be valid. Hence it is not at all abhorrent
to reason, that when two independent states move to amalgamate into one, they may
each insist that certain particular rights, which would otherwise be at the discretion of
the civil government, are rights which they do not submit to the judgment either of the
prince or of the whole state which has been made from the union of the two. It would
be absurd to object here that reservations of this kind are no more than laws which
later laws might abrogate; for it is quite clear that they are the means by which one or
other section of the united state acquires, or rather retains, a right which cannot rightly
be taken from it against its will. And yet this section is not regarded as deciding this
either by the will of the whole or of a majority, because it is a matter which it
intended explicitly to exempt from the discretion of the majority. Rights therefore
which are reserved in this manner at the time of the union of the states are as valid for
either section of the state against the whole as the rights received in the transfer of a
limited monarchy are valid for the people itself against the king; and it is for the same
reason, namely the internal quality of the consent by which the government is
conferred. [11.9.6.1]
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Chapter 20

On Conquest And Patrimonial Kingdoms1

[Pufendorf had argued that, while all legitimate governments must be derived from
the consent of subjects, this consent is not always elicited in the same manner. For
subjects are sometimes forced to consent to a government that is imposed upon them
by a conqueror following a war. The subjects of an occupying power are justly
required to consent to such a government which has, after all, spared the lives of the
conquered people. Moreover, the subjugated people must have understood that in
making war they had risked their lives and fortunes at the gaming table of Mars. And
they had therefore consented tacitly to whatever conditions might issue from the war.
Carmichael offers the following observations on this argument:]

Many opinions are current on this question of the acquisition of power or government.
They need to be carefully scrutinized. It has been established above2 that whatever is
owed by the vanquished even to a just victor, beyond the fact that he had given cause
for war, is owed either as compensation or as a guarantee for the future or as
punishment. To begin with the last, only those who actually do harm are liable to
punishment, for Grotius has rightly noted that the civil association between ruler and
citizens does not entail that innocent citizens may be punished in the human court for
the crimes of the ruler (I1. XXI.17; see also II1.XI.2). But in the case of an unjust war,
its being waged by a state usually means that it is waged by the sovereign and the
soldiers under his command. The vast majority of citizens have made no contribution
at all, whether of wealth or counsel, and are therefore totally exempt from
punishment, however wickedly the war was waged. The first justification, therefore,
which Pufendorf gives for the acquisition of power by force, that if the victor had
wished to make strict use of the rights of war, he could have taken the lives of the
vanquished, is applicable only to a small portion of the conquered state—on the
assumption that one understands by the strict rights of war not what is done by
inhuman and unjust victors, but what may be done rightfully. For once enemies are
defeated, the only justification for taking away their lives is as punishment, in the
same way that in the state of nature only physical punishments are applicable. I omit
to inquire whether the common soldiers deserve any mitigation of punishment on the
ground of justice, because they were lured or even pressed into war by the authority of
the ruler, and because specious pretexts often cloak unjust wars. I also ignore the
question whether they have a worthy conception of civil government who think that
men who have deserved extreme penalties should be compelled to enter military
service as their punishment.

On compensation for loss, the following seems certain. (1) It rarely, if ever, happens
that the loss which the inhabitants of a well-cultivated territory wrongly inflict on
another people or prince equals the value of any distinct part of the region which the
wrongdoers possess. It also rarely happens that the aggressor is not both willing and
able, when it has to make the choice, to compensate for the damage otherwise than by
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ceding any part of its territory. In which case the injured party has no excuse for
holding this territory, much less for suppressing the liberty of innocent citizens.

(. Whatever is due to the victor as compensation for loss, need not (it seems) be paid
by innocent citizens in a way that would also deprive them of the continued use and
enjoyment of the civil government for whose sake they are assumed to have incurred
the obligation. For the only justification of the obligation by which citizens need to
make restitution for public wrongdoing seems to be the same as that which in private
law underlies noxal actions and the action de pauperie.3 Thus it would be considered
fair that those who have taken certain means to procure profit or pleasure for
themselves as a result of which others have suffered loss through no fault of their own
should either make good the loss or cede to the injured party the piece of their
property which caused the loss to the injured party. This rule has to be modified in
the light of a stricter equity, as I have explained above,4 but as it stands, a prince or
people which has suffered loss from the civil government of another people cannot
claim the power to govern if it obtains any other compensation; and if it does succeed
in taking power, it cannot claim any other compensation from the innocent citizens.

(. It 1s consistent with this, that, however just a war may be, the only thing that the
victor can rightly claim from the innocent citizens of a conquered people is
government of the land (imperium soli), if, as rarely happens, he cannot get any other
compensation for his loss.5 This does not prevent innocent citizens from maintaining
all their rights in other respects, whether they prefer to remain in the territory and live
as subjects of the government established there, or to take their possessions and go
elsewhere.

But if the victor has himself taken compensation in moveables for the loss he suffered
beyond what was due to him at the beginning, or if he is offered such compensation in
peace negotiations, it follows from what we have said that the seizure he has made by
means of war is not sufficient ground for asserting either dominion or government
over the territory itself or any part of it. We did indeed say above (pp. 70—71) that any
enemy property which we have seized may become ours in compensation for what is
owed to us; but we also stressed that one must not infringe on the rights of innocent
people. Now it is obviously in the interest of each state and of each individual citizen
(most of whom are rightly presumed to be innocent in such a case) that the
government of its territory be kept intact. Compensation for loss, therefore, or
reparation for any similar debt, should be made from moveables, at least where the
government 1s not patrimonial.

Finally, the guarantee: it is clear that it is usually possible for the injured party to
obtain a guarantee for the future in the same way as he may obtain satisfaction for loss
inflicted up to that point. [And he may obtain such guarantees and satisfactions] even
if he is not permitted to take over the government either of the people who were the
source of the injury or even of the territory they inhabit.

There is no objection to this in the second justification which our author gives of

seizure of government by force, viz., that in going to war with one whom he has
previously harmed and to whom he has refused to give reasonable satisfaction, he
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puts all his fortunes on the gaming table of Mars, etc. This may perhaps be plausibly
urged against one who takes the initiative in invading the rights of some weaker party
without any pretext of right, relying solely on the force of arms, but it would seem
difficult to accept against one who professes (with truth) that he thinks his own cause
just and that he is waging war not simply because he is confident in his power to do
so, but with the intention of protecting and advancing his own rights. Further, no one
would be willing to accept the condition our author imposes unless the enemy did so
too. And our author himself admits that such acceptance cannot be presumed on the
part of one who goes to war for a just and necessary cause after gentler means of
protecting his rights have been tried in vain. Compare Of the Law of Nature and
Nations, VIIL.VIIIL.1, where our author in this case goes to the opposite extreme, as |
point out at p. 209, below.

Clearly therefore it rarely happens that the victor even in the most righteous war is
justified in claiming for himself the government of the territory of a conquered
people, far less absolute dominion over it. Nor is he justified in preventing them from
keeping their property intact after their country has been conquered, whether they
prefer to stay or to emigrate. It follows that he is not justified in using the threat of
extreme measures (as our author would have it, ibid., sec. 3) in compelling them to
consent to his government.6 See above all, Locke’s Second Treatise of Government,
chapter 16, which we cited above.7

If the victor has extorted such consent by unjustified force (too often employed even
in wars begun for just causes), it is not completely void, as we have indicated above
(pp. 85-86). In fact, any citizen may validly bind himself, by a promise extorted by
extreme violence, not to use force against an invader in defense of the legitimate ruler,
even though the right of the ruler, as well as of the rest of the citizens, remains valid
in other respects. But in no case is a citizen justified in obeying an invader against a
legitimate ruler, since one must not serve even a legitimate prince in an unjust cause.
The famous English law of Henry VII offers only external immunity.8

Further, since the very idea of a promise made to an unjust aggressor is offensive, it
needs the clearest evidence to validate its existence, and is not to be extended at all.
Mere intermission of resistance should not be taken as an indication of binding
consent, among citizens reduced to such a condition that they cannot even open their
mouths against him without the most pressing danger. Yet an intermission of
resistance does have the consequence that arms should not to be taken up again
lightly, without ascertaining the will of the people or of their rightful ruler, and
without a new declaration of hostilities. And when active hostilities cease, although
the right of the former ruler and of the people itself is maintained against the invader,
yet individual citizens are obliged, for the public interest and because of the presumed
will of the rightful ruler himself and of the whole state, to obey for the time being the
present possessor of government in matters which affect the daily peace, and do not
pertain to the controverted right of ruling.

On the other hand, it also sometimes happens that an unjust invader administers a

territory with such fairness that all the citizens cordially wish him for their ruler, and
constantly declare their genuine consent to his rule by repeated signs, quite
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spontaneously. In this case, the fault of the acquisition is purged with the proviso that
it does not impede the right of the former ruler, as if it had been abolished by death or
by express or tacit abdication.

Now according to the author’s doctrine in the final paragraph of the last chapter,9 the
holding of a kingdom in patrimony belongs especially to those who have acquired a
kingdom by arms and have made a people for themselves. One may therefore infer
from what I have said, that patrimonial kingdoms scarcely ever have a just beginning;
especially since what is held by occupation in war (if by chance the cause of
acquisition is just, as rarely happens) should be considered most often as having been
acquired as the patrimony of the victorious people rather than of the prince. The
reason for this is not merely the reason that Grotius rejects (I.I11.12.3), that these
acquisitions have been achieved by the blood and sweat of the citizens, but above all
because they have been made to satisfy some other right which belongs to the people
more than to the prince. | admit that this reason does not always hold, nor the other
rejected by Grotius; yet they are rarely both wanting, unless the conqueror already
held some other kingdom in his patrimony.

One must not deny that it may happen, though rarely, that a patrimonial kingdom is
established by other than violent means and by some other pretext than that of
satisfying some other right. A man may, for instance, with the help of servants or
other hired men, occupy some vacant territory, sufficient for the settlement of a
normal society; he may accept an appropriate number of settlers, and impose upon
them, among other terms, the condition of civi/ subjection; or he may offer other
inducements to invite men to become citizens in a society dependent on himself; or
finally, a king may succeed to the immoveable property of individual citizens (which
scarcely ever happens). It is plain that, if the king is granted the right in such cases not
only of alienation but also of division, this very fact implies that there is not that firm
union of the citizens with each other, independent of the actual ruler, which we
showed above (pp. 147 ff.) is requisite to a normal and stable society, and which, as
we noted there, is normally formed by a prior agreement but can also be established
by one single pact entered into with a supreme ruler. Though we admit that when the
first foundations of a state are laid by means of one single pact entered into with a
king, the citizens are usually to be considered not as being united with each other by
its means, but rather as subject to the supreme ruler in such a way that their future
union depends on his discretion, if no further bond occurs subsequently. By this
means only an imperfect state is constituted; and almost all the patrimonial kingdoms
that exist are imperfect states. [11.10.2.1]

We can understand from pp. 151-53 what reason there might be, as is commonly
claimed, for this distinction [between patrimonial kingdoms, which are supposed to be
divisible and alienable, and kingdoms instituted by the will of the people, which
cannot be divided in these ways]. For when a king is understood to have once
acquired dominion over a whole region, and once his subjects confer upon him
whatever right they have over its individual parts, a patrimonial kingdom is assumed
to have been established. This is understood to be achieved by one agreement, by
which the individual citizens who settle in that region subject themselves and their
successors in the beneficial ownership or other use of that land to the civil power of
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the said king and of his rightful successors, who are the supreme lords of that land; in
return they claim the protection of the government and use of their acquired rights in
that land.

By contrast, when parts of a region are owned by individuals, and the common power
over that region is transferred to a king by these owners, it is best to regard this as the
establishment of a nonpatrimonial kingdom. This is often done by means of a second
agreement, 1.€., a second agreement by the original citizens who are the owners of the
individual estates and who had been previously united by the first agreement into one
perpetual association. In conferring the government on this man they are understood
to be moved by consideration of the person himself, hence we should not regard them
as granting the right of transmitting it to his descendants, unless they have expressly
said so; in which case it is also their right to define the order of succession. The facts
themselves show that this manner of constituting a state and a civil power is
particularly consonant with its nature and end. We have discussed abovelQ by what
right, or by what wrong, one man can acquire that universal ownership or dominion
over a region which is supposed to be the foundation of a patrimonial government.
Meanwhile we note that even assuming such ownership, he owns only the territory in
his patrimony and the right of collecting the ample revenues which are consequent on
ownership; this does not include civil government over the people. His right is not to
be confused with civil power, however much it may be combined with it. For the
former looks to the particular advantage of the ruler, the latter, to the advantage of all
and everyone, since the rights of individuals, though perhaps narrower here than
under certain other forms of government, are yet equally valid, and equally to be
scrupulously observed by the ruler. Indeed no one is a suitable object of civil
government except so far as he has certain rights which are valid against all men. So
far does civil government, however absolute, differ from despotic government.
[11.9.7.1]

If the kings under discussion here hold their kingdom only to the end of life, and may
not transmit it to their [descendants], they are to that extent comparable to
usufructuaries. But if they can transmit it to their descendants, in a fixed order, they
have similar rights to feudataries, because they cannot alienate the kingdom at their
discretion, nor change the order of succession, nor burden the succession to the
kingship as such with their own private debts. For as in the former case the order of
succession has been set by a superior, so in the latter case it has been set by the
people. But this analogy should not to be extended further, as if the supremacy and
dignity of the royal power were diminished by not being contained in the Patrimony.
[11.9.7.iii]

When free consent is spoken of [in the election of a monarch], a free consent which is
given by a people in process of formation or already formed, it is opposed not only to
consent extorted by force, but also to the kind of consent which is elicited from
individuals with respect to government over a territory which has been previously
acquired by a king, where people have established or are beginning to establish their
homes, and which he has given them to use precisely for that purpose or for the
enjoyment of any similar advantage he offers to induce them to enter a civil
association depending on him. [11.10.3.1]
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By a people which has been formed one must understand a people which has become
a complete state by the erection of a civil government. But a people in process of
formation is one which has coalesced into some rudimentary form of state by means
of the first pact alone; this is also the condition into which a monarchical state
relapses (as the author says in the following paragraph) when, after the death of the
former king, there is occasion for a new election. There are two kinds of election. An
election held by a formed people is any election held by the combined citizens even if
they are only united by the first pact. But an election held by a people in process of
formation is one which is included in the first pact, as we have said sometimes
happens (pp. 147-53). [11.10.3.11]

An election may be held, though it is not a common event, under an absolute
monarchy, either in the particular kind of monarchy called elective, in the event of the
death of the reigning monarch, or in a hereditary monarchy, in the event of the
extinction of the ruling family. An election may also be held, though this also rarely
happens, in a completely aristocratic or democratic state, in changing by election to a
monarchy without any intermission of the actual government; to say nothing of the
election which takes place by means of the first agreement in a state not yet fully
formed, in which the actual government has not yet been established. [11.10.4.1]

Our author explains at length the form of the state during an interregnum and the
bonds by which it is maintained in one of his Select Dissertations entitled “On
Interregna.”11 It is to no avail that the celebrated Titius dissents here, contending that
the union of the citizens in an interregnum, when no previous arrangement has been
made about who will administer the country on a vacancy of the throne, does not rest
on a previous agreement but on a new agreement expressly or tacitly made at the very
time of the interregnum.12 For if this is admitted, it follows, contrary to what that
distinguished scholar wishes to maintain, that the state dissolves into a disunited
multitude at the very moment when the previous king dies. Nor is this consequence
preempted by their continued living together, for such living does not imply a moral
union, however much it may afford the opportunity to restore such a union. Therefore
it would be more correct to agree with Pufendorf that civil union is preserved in an
interregnum by the force of the original agreement, by which the union had been
established in the beginning. And this union includes not only a simple obligation
between citizens, such as Titius wants, but also a bond of government. For it is certain
that during the period when there is free power to determine a government, for that
time preeminently government itself still exists. Thus Pufendorf rightly declared13
that interregna have the character of a temporary democracy, which the people, at its
discretion, can either establish forever or change into any other form of government it
likes. Nor does it matter that nothing had actually been settled previously about the
administration of the government after the death of the king. For in this case, the state
is presumed to will that the magistrates who are at the time in charge should continue
in the exercise of their functions, simply for the sake of preserving peace; and that the
most eminent among them should at the first opportunity call the citizens together to
take counsel for their country. [I1.10.4.11]

It is certain that in this case [where the succession in a monarchy instituted by the
people is in dispute] no more suitable arbitrator can be employed than the people. For
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since the people is regarded as morally the same as it had been in any previous
century, it knows well how to make its mind known even if previously, it is supposed,
it had not declared it with sufficient clarity. A declaration of this kind, however, is no
more a judicial opinion (as the author cautions in the final paragraph of this volume of
the Law of Nature and Nations)14 than an interpretation made by a donor of his own
obscure and ambiguous words.

Even though there may be no dispute over the natural order of succession, it may be
clear that the person favored by the accident of birth holds opinions which will
inevitably lead him to govern in such a way that he endangers the public safety. If
such a course is actually pursued and obstinately maintained, the people may (as
shown above)15 rightly remove the king from power, however justified his accession
may have been. The people is not acting as interpreter of law, but is taking necessary
measures for its own preservation. By the same right, then, when a people has obvious
indications beforehand that such an administration is likely, it may exclude from the
succession the heir designated by the chance of birth. Among such signs none is more
obvious than the profession of any religion whose teachings tend to undermine the
sacred and civil rights of citizens and to eradicate any consciousness of obligation
among them.

Furthermore, when manifest abuse of power gives cause for removing someone from
the throne, or when a deliberate fault such as we have described above provokes
grounds for excluding him from the succession, such abuse equally excludes from the
throne at the same time all his posterity, or at least those born after he has given such
cause. For both have the same force as abdication (renunciatio), since it makes no
difference whether one simply refuses to rule or whether one refuses to rule in such a
way as to achieve the end of government. The right of a successor in a nonpatrimonial
kingdom does not depend simply on the designation of an heir by his predecessor at
his own discretion, who may institute anyone as heir or even disinherit someone with
the effect of barring him from the succession, against the people’s will. Rather, the
right of succession, so far as it is valid against the people itself, is transmitted from the
monarch who was first entrusted with the kingship to his distant descendants only
through persons intermediate in a direct line. Nevertheless, any possessor of a
kingdom or, in a certain case, his lineal successor, can remit his right to the people if
they so will, and renounce it in their favor, and this enables them rightly to divert the
succession from all his descendants or at least from those born after the abdication
(Grotius agrees with this at II.VIL.26, at the end). This will involve no loss to
collateral heirs. For the right of succession is transmitted to them not through the
abdicating king but through his ancestors in the direct line. Grotius and others want to
apply this principle also in favor of descendants of the abdicating king who were born
before the abdication.16 But to tell the truth, no argument convinces us that the right
is acquired by the child by mere birth, without any subsequent act, against the
unanimous will of those who by their consent could have taken the right away from
him before he was born.

Whatever the position of children born before the abdication, it is obvious from what

we have said that a deliberate incapacity of the sort we have described above also
bars the transmission of the right to the descendants. It follows that, in any kingdom
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where the profession of the reformed religion is established by law, and where the
people has striven to secure a perfect right to the perpetual stability of those laws, the
profession of the Pontifical religion has the effect that not only the individuals who
make such a profession, in whatever order they are designated successors to the
kingship by the lot of birth, but also their children, or at least those born after the
contraction of that incapacity, and their descendants forever, can rightly be prohibited
from the succession by the people, in their zealous (and reasonable) care for their
religion and their liberty. In this case the government is rightly conferred on the next
collateral in line, to be transmitted also to his descendants.

It was therefore a salutary counsel, and no less consistent with the principles of
universal law, by which the British nations, after excluding all who had surrendered
themselves to the Roman Pontificate, conferred the succession of government among
themselves on that most illustrious family, pointed out by the finger of Heaven to save
them from destruction, a family which has given us the most Serene King George,
today happily ruling over us, and which will continue to afford a line of pious Kings,
who will endure, if Britain’s prayers prevail, as long as the sun and the moon.
[11.10.12.1]
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Chapter 21
On The Rights Of Citizens1

I. Citizens Under The Civil Law

There are in general two kinds of civil laws (and the same may be said of natural
laws, so far as they are reduced to definite propositions enunciated in words). Some
expressly prescribe what is to be done or not to be done, often with the explicit
addition of a penal sanction, though the latter is quite commonly left to be tacitly
understood. Others simply define what is each man’s own, and what is another’s; by
what agreement each right is constituted, transferred, or abolished, etc. Although the
latter do not contain an express precept, much less a penal sanction, they do
nevertheless teach or forbid something (see pp. 39—40), since a corresponding
obligation is attached to every right. The equivalent more or less of the penal sanction
in these laws is a permission of civil action or execution, by which each man is to
prosecute and obtain his right. Criminal cases derive from the first kind of laws, civil
cases from the second. [11.12.4.1]

The author seems here and in the previous section to have before his eyes the same
two kinds of laws that we have just distinguished. There he showed how the strength
of civil society is added to natural laws in both cases; here he explains how natural
laws are more specifically defined by civil laws.

Here arises the familiar and important question, whether civil laws which set other
limits of right and wrong than those set by the natural laws, offer immunity of
conscience to a person whom they support, if he requires something not due by
natural right, or fails to perform something due by natural law. The negative side is
championed by, among others, Ames, On Conscience, book V.41.10, etc.,2 the
affirmative by Huber, On the Rights of Civil Society, book I11.1.3.3 To take a middle
way between an outstanding theologian and a learned jurist, I acknowledge that by the
act by which one enters civil society, one gives a right to his fellow citizens, in
matters relating to the patrimony and within probable limits, to require of him what
the laws of the state define as due, and not to give him what the laws do not make
due. I also acknowledge that, barring special reasons, everyone who has conceded the
same thing to others against himself may rightly have the benefit of this law.

Nevertheless I maintain that there may be reasons of equity, humanity, or good faith
which suggest that the rigor of expletive justice4 as defined by the natural law should
be tempered at times, and these reasons should have equal weight in mitigating the
rigor of the civil laws. This consideration is to be maintained with particular care in
the case of a promise, even when it does not suffice to produce a civil obligation,
unless there is a countervailing circumstance which would annul the force of the
promise even in the natural state. By duly applying these principles we can arrive at a
judgment about the duty of an heir in an intestacy to challenge a will which is invalid
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in civil law or not; of a son of a family in the matter of pleading the senatorial decree
Macedonianum,5 and that of a woman in pleading the so-called Velleian decree;6 of a
minor, with regard to seeking restitution, and so on. See above all on this subject the
elegant discussions of the celebrated Barbeyrac published in French, on The
Permission and Benefit of Laws.7 [11.12.7.1]

Moreover, if they [the civil laws] really do conflict [with the divine law], the citizens
should not obey them, even if perhaps the conflict is not completely open and beyond
all shadow of doubt. For every doubt about the meaning of the divine law which has
been revealed to us is to be attributed in the court of God at least to a certain culpable
weakness. See our remarks above, at pp. 32-33. [1.1.5.1i1] But if the question is about
what can most safely be done while the doubt remains, it seems that the only general
rule which can be suggested is that one should incline to the side which is supported
by the stronger arguments and where the danger of sin appears smaller. But if the
arguments look equal on both sides, even when the authority of the civil ruler is
included in the calculation, and the considerations which his authority implies
(considerations which do not always prevail in these cases), see the author’s
discussion at On the Duty of Man and Citizen, 1.1.6. Hobbes’s comment is absurd,
that the civil laws cannot conflict with natural law, at least in those matters which
regard men’s rights,8 as if men, while subjecting their rights, both adventitious and
natural, to the civil government for protection, could and would let the ruler deal with
them as he pleases. [11.12.8.1]

I have no doubt that many things may rightly be done by subordinates which it would
be wrong for superiors to do because they are contrary to the law of prudence or
humanity, especially as the judgment to be given about them often depends on
particular facts which superiors are presumed to have studied, and of which
subordinates are invincibly ignorant. I contend nevertheless that an action done by a
subordinate under whatever authority, does not cease to be imputable to him, if in
doing it he exercises the power of his own will. And therefore no instruction from a
superior legitimizes on the part of a subordinate any of the actions which I said at pp.
37-38 cannot be excused by the second type of coercion. This also settles the view we
should hold of the example Pufendorf gives of the citizen who bears arms in an unjust
war (see also on this, Grotius, book II, final chapter: much better argued than by
Pufendorf).9 It is clumsy to object that a judgment cannot be given on this matter
except by those who are present at the secret councils of a prince; for the justice of a
war is to be judged not by the persuasive causes, which may indeed be secret, but by
the justifying causes, that is, those which are published to the whole world to assert
the justice of the war undertaken. [11.12.9.1]

Ii. On Punishment

[Pufendorf says: “A punishment is an evil one suffers, inflicted in return for an evil
one has done; in other words, some painful evil imposed by authority as a means of
coercion in view of a past offense.” Carmichael comments:]

Both definitions used here are wrong, in that they ignore the purpose of inflicting
punishment (for this is all that we are discussing here). It is its purpose which
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distinguishes a punishment properly so called from parental correction, from
compensation for loss wrongfully caused, from guarantee for the future, and from the
evils of war, for these too should only be inflicted directly on wrongdoers, 1.e., on
those who invade our right or prevent us from obtaining it. A better definition of
punishment might be, an evil which is rightly inflicted on a wrongdoer because of the
wrong he has done, for the purpose of providing security to human society against the
commission of similar wrongs in the future on the part of the same man or of others
by his example. And since there has to be a right in the punisher to exact the penalty,
this certainly implies that there is an obligation on the part of the person punished, if
not of active cooperation, at least of nonresistance, to a deserved punishment. It is no
objection to this that the penalty is to be inflicted against his will, since even a man
who submits to it from consciousness of moral obligation may recoil in horror from
the actual punishment as dreadful and painful to him. [I1.13.4.1]

It is not always necessary for a penalty to be exacted in the exercise of authority, as
may be understood from our remarks at pp. 69—71 and from the passages of Grotius
and Locke cited there. [11.13.4.1i]

Sufferings inflicted in the course of fighting in war or battle do not have the nature of
punishment. This is not because they are not inflicted in the exercise of authority (see
the previous note), but because they are not inflicted specifically to provide security
for human society in the future. They are inflicted as necessary means for defending
or pursuing the right of an injured party, against those who attack that right or hinder
its satisfaction. [I1.13.4.1ii]

On the right to inflict punishment in the state of nature, see pp. 69— 71. We spoke
above (p. 158) about the origin of the power which belongs to the civil ruler in a state
to inflict physical punishment on the guilty. At Of the Law of Nature and Nations,
VIIL.3.1, Pufendorf rightly derives this power of government as exercised against a
criminal, not so much from the consent of the criminal himself as of the rest of the
citizens. He does not however adequately explain the character and effect of this
consent when he says there that it is the act by which individuals oblige themselves
not only not to defend, but also to lend their strength, if need be, against anyone
whom the ruler of the state is to punish, while at the same time denying that the right
of punishment belongs to individuals in the natural state. For these arguments do not
prove that the right of punishment itself belongs in the civil state to the supreme ruler
and his delegates (the main point in question here), but that he has the right to make
use of other men’s strength in inflicting a punishment, assuming that he has the right
to punish.

I see no way to clear this matter up except by arguing that the right to inflict
punishment on flagrant violators of the natural laws as an unavoidable way of
protecting the safety of the human race is indeed common to all men in the natural
state (though not equally so to wrongdoers), but that it is devolved by those who
subject themselves to civil government on the supreme ruler to exercise on their
behalf. In vain would you say, with Titius, that the fact that a person can be punished
derives from the crime, if there was no one who could inflict a penalty appropriate to
the crime before the agreement of the criminal himself.10 But if individuals may do
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this in the natural state, then the agreement of the person against whom the right is
valid does no more harm in the case of punishment than in the case of other rights, to
those who naturally have these rights and have not made an agreement to submit the
exercise of them to the same civil government. The reason therefore why criminals
should be punished only by a magistrate is not to be found in the consent of the
criminals, as the celebrated commentator suggests, but in the consent of the rest of the
citizens. This is the only thing that government of territory gives against outsiders,
that outsiders may not rightly exact by force either a punishment or anything else that
may be due to them from those who live within its boundaries, without first invoking
the cognizance of the civil ruler of the territory, in order not to disturb the public
peace with unnecessary violence.[I1.13.5.1]

The question of the punishment of corporations (universitas) is difficult and
complicated. For on the one hand, the author has properly explained that a private
penalty cannot be imposed on someone against his will for a public crime, and so
nothing can be taken from him which he did not hold in the name and for the benefit
of the corporation. On the other hand, it is not equally clear by what right the state as
such may be liable to punishment; for states too count as corporations on this view.
For as Grotius, and Pufendorf following him, acknowledge, merit and demerit belong
to the class of things which are predicated of a corporation, not directly in themselves,
but by abstraction from individuals, exactly as we say that a corporation which has
many learned or brave individuals is itself /earned or brave. For this reason too, as
they both recognize, when the men who gave their consent and cooperation to a
public crime are dead, the crime too, and the debt of punishment likewise, are
extinguished. Thus it seems consonant with these points to speak of the penalty
properly so called as owed not by the corporation itself as by the delinquent
individuals. There is also the point that the chief purpose for imposing punishment
among men, i.e., the terror of the example, is irrelevant, since criminals tend to be
deterred from crimes by fear of evils to be inflicted on their persons, not on the
corporation of which they are members. It would suffice therefore, at the most, when
a public crime has been committed, that the guilty individuals should be punished and
the loss be made good by the state itself and that a guarantee for the future be given to
the injured party, the corporation’s right being left unimpaired in other respects to the
nonguilty. But I do not deny that when a state has shown an intention to harm not one
state or another but all states indiscriminately with whom it is not associated by treaty,
such a state is rightly outlawed, for the common security of mankind, if the guilty
cannot be separated from the innocent.

For crimes committed or duties omitted by common counsel, subordinate corporations
are normally deprived of certain privileges or sometimes of their very status as
corporations. This seems to have the character of a conventional penalty, since
corporations are assumed to be constituted, explicitly or tacitly, on that condition by
the supreme ruler. [I1.13.19.1]

[i1i. On Reputation

[Pufendorf distinguishes between “simple reputation” and “intensive reputation” (or
“reputation by distinction” in Barbeyrac’s phrase). The former belongs to the morally
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good or law-abiding man; the latter is recognized by honor from other men.
Carmichael is chiefly concerned to stress the moral foundation of both kinds of
reputation. For example, even slaves may have simple reputation:]

It is inhuman and contrary to reason that simple reputation in civil society should be
thought lacking in anyone on account of a condition [slavery] which contains no
moral turpitude. [11.14.8.1]

[But he is chiefly concerned to stress that the conventional system of honors has a
moral basis even where it seems not to:]

Titius carefully points out here that intensive reputation should be divided into two:
one is absolute or ethical, and consists of true excellence, either conforming or
conformable to the laws, and commands a genuine feeling of honor; the other is
hypothetical, or civil, is based on an agreement or law, and produces only external
effects in civil life.11 Now we are all aware that these two are different, and do not
normally go together. However the abuse of civil reputation should not be confused
with its original use and scope, so that one would come to believe that it has nothing
in common with true excellence. Here is the way we should look at it. It is natural that
those who are regarded as making a greater contribution to promoting the interest and
splendor of human society should be honored above the rest and distinguished with
greater honors. But if judgments about the application of this prerogative and the
distribution of external signs of honor in accordance with it were given from the facts
themselves, men would inevitably disagree with each other, and from that
disagreement more serious evils would arise to disturb human society more than if
precedence were completely neglected. To avoid this situation, the custom has been
introduced, and confirmed among citizens by laws, with foreigners by treaties, that as
this whole thing pertains to certain external effects in human life, it should be defined
by external criteria that have an impact on the senses. For this reason no one who is
not totally ignorant of the character of human affairs will be surprised that the actual
distinctions made do not coincide exactly with the truth of the matter. That it strays
such an immense distance from the truth, is to be attributed to the notable depravity
and corruption of men; yet in this matter its effects ought to be tolerated, since they
cannot be corrected without more serious disadvantages. [11.14.11.1]

[Similarly Carmichael assigns a moral gradation to Pufendorf’s miscellaneous list of
human qualities:]

The qualities surveyed here are not all to be given equal value. Some are material for
praise in themselves, for example, the moral virtues and their exercise. Others
recommend a man, either because they are not acquired without laudable diligence or
because they at least make their possessor more inclined to do good. Intellectual
endowments are among these. Others simply bring a man the esteem of providing the
means or opportunity for promoting more effectively the interests of the human race;
in this category we place the goods of body and of fortune. From this it is clear what
qualities have most power to excite a sincere feeling of honor among intelligent men,
though in distributing the external marks of honor, almost greater account is usually
taken of the things that strike the senses, and especially of the goods of fortune. This
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is not only because of agreements and laws which ground a perfect right to those
distinctions, but also because of the influence of the prevailing manners, on which an
imperfect right is often founded. Manners may scarcely be neglected without a stain
of boorishness, whether among citizens or between those who live in mutual natural
liberty. [11.14.13.1]

Iv. On Virtues12

The virtues which are particularly relevant here are reviewed by the celebrated
Barbeyrac as follows: 1. Piety to God. 2. Justice and love of equity. 3. Fortitude
tempered with prudence. 4. Discretion. 5. Moderation of desires. 6. Kindness and
mercy. 7. Generosity. The learned commentator illustrates each of these and several
other things that Pufendorf says in this chapter with very appropriate reflections of his
own and some which he has borrowed from writers of the highest genius. Prominent
among these are Montaigne, Charron, La Bruyére, and, above all, the perceptive
author of the noble tale Of the Deeds of Telemachus, the whole of which, indeed, from
beginning to end, is an elegant and copious commentary on this chapter. See also
Buddeus, Practical Philosophy, part 111, ch. 5, secs. 3 ff.13 [I1.11.2.1]

[Pufendorf gives a summary account of the professions, to which Carmichael adds the
following paragraphs in praise of lawyers and doctors14 beginning with this
comment: |

No one will take it amiss, I think, if [ am reluctant to omit altogether from this list the
two noble orders of the educated professions in one or other of which a good part of
the youth of the university are expected to take their place one day. No one will take it
amiss either that I have not chosen to separate advocates from judges; [ have
described their duties more in the words of their great teacher, Quintilian, than in my
own, so that no one will complain that the subject is defined too rigidly. The evidence
of truth itself forced from Cicero an acknowledgment of these duties though he did
not always fulfill them. His words are quoted by Ammianus, book XXX, ch. 4, which
the editors of the fragments have assigned to the fourth book of Cicero, On the
Commonwealth:

Since nothing in the republic should be so uncorrupted as the giving of a vote or the
declaring of an opinion, I do not understand why he who has corrupted it with money
is deserving of punishment while he who has corrupted it with eloquence is even
rewarded with praise. Indeed he seems to me to do more harm who corrupts a judge
with an oration than with money, because no one can corrupt a prudent man with
money but one can corrupt him with words.15

Let those who devote themselves to pleading cases, the high priests of Justice, not
open the safe harbor of their eloquence to pirates, but look at the merits of each case
before they take it up. Once they have taken up a case, let them work at it faithfully;
but let them never think that they should put their case above truth and justice; and let
them not hesitate to drop a case which seemed good when they took it but which they
recognize to be wicked as the process unfolds, simply because they have always
spoken the truth to their client: for they are not to deceive a litigant with vain hopes
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nor knowingly maintain an unjust case before the judges, either by misrepresenting
the truth of the facts or by not scrupling to assert about the state of the law what they
would blush to pronounce if they were giving judgment from the bench or lecturing in
the classroom. It will be no impediment to the administration of justice but rather a
help if the role of the advocate is guided by religion.

Those who offer their skills for the healing of the sick should give serious and
sustained attention to learning their art and always improving their proficiency, as
well as to investigating the case of each patient carefully; let them not take excessive
fees by unduly prolonging the treatment, but prescribe the best remedies for each
case, the same remedies, in fact, that they would apply to themselves in a similar case
and give to their nearest and dearest.
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[Back to Table of Contents]

Chapter 22

On The Rights Of War And Peacel

War And The Law Of Nations

This is not the place to put forward a general doctrine of war, which should be

derived from On the Duty of Man and Citizen, 1.5; although Pufendorf has only
discussed defense there, we have added some notes to section 17 on the prosecution of
one’s rights by force which, we suggested, is relevant to the topic.2 What we said
there about self-defense or prosecution by force is equally true, whether the conflict is
between individual men in a state of nature with each other or between multitudes of
men, united either by the obligation of a simple agreement or by the bond of
government. Hence too the genuine notion of war, as it is considered in the discipline
of natural right, is abstracted from all variations of that kind.

War is therefore defined by Grotius (Rights of War and Peace, 1.1.2) as the state of
those who are in violent conflict, so far as they are so, and that would be adequate, if
he had added for the sake of rights, so as to exclude conflicts undertaken for practice
or profit. Titius, though including that distinguishing mark, has a definition of war
that is too wide for another reason, the state of those who are in dispute, in fact or
intention, for the sake of rights.3 As if the general notion of war abstracted not only
from the number of the disputants but also from the violent manner of the dispute, so
that even legal disputes, not to mention verbal conflicts outside of court, would be
included in the scope of war.

Since therefore war is not by its nature unique to states, the only things strictly
relevant to this topic are those which concern the mutual obligation of a ruler and his
subjects with regard to war or the sharing among them of the pertinent obligations, or
finally the privileges voluntarily granted by the right of nations to those who with the
performance of all due solemnities wage wars by the authority of sovereigns, in states
which are known and recognized as such by neighboring nations. [I1.16.1.1]

These [a demand for reparations and guarantee for the future] are contained in the
affirmation by which we assert our claim to what is due to us by others but has been
denied. That is, every just war presupposes a wrong, which comes about (as we noted
above, p. 44) through an unjust action which violates some natural or real right, or
through the omission of an action due, which constitutes a refusal to satisfy a personal
right. Compare Grotius, IL.I (af the beginning). [11.16.2.1]

A declaration (as Grotius rightly points out, IIL.II1.7) is either a conditional
declaration, which is associated with a demand for restoration of property and
precedes the outbreak of war by some interval of time, or a pure declaration, which
accompanies the actual commencement of hostilities. One must infer from the end
and scope of either, the cases in which the one or the other is necessary by natural
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law. The aim of a pure declaration is to announce what right it is for whose protection
or pursuit the war is being waged. The aim of a conditional declaration is to make
known that what we claim as rightly ours or as owed to us, cannot be obtained
without military force.

Hence it follows, (1) that no declaration on the part of the defending side is required
by nature for a legitimate defense against an unjust aggression, if no declaration of
cause preceded it, or if it was manifestly unjust or no time was allowed for a response.
But when a plausible cause for starting a war has been declared, because it rests on
facts which would suffice to justify aggression if they were true and their
consequences could not be nullified by other facts, in that case I would think the
defender obliged, at the earliest opportunity, either to deny those facts or to adduce
other facts which nullify the claim of the aggressor (even though his facts may be
true). And sometimes no reason may be given for an act of aggression, yet still, if the
other party defends himself by offensive acts not only against the aggressor himself
but also against his subjects, who did not share his violent act and perhaps were not
aware of it (I have discussed the grounds on which they are obligated above at pp.
175-81), then in cases of this sort one is always obliged to make clear the reason for
using force against the individuals on whom it is directly inflicted, and to allow them
time to produce what one is claiming from them; the only exception is if force is
being employed as a punishment, but innocent citizens are not liable to punishment
for a public crime as is clear from what has been said.

It also follows, (2) that no conditional declaration is required when war is made on the
guilty parties themselves, to inflict capital punishment on them. However a pure
declaration is required. For force is never to be used against anyone without
signifying the reason, unless it is quite clear from the situation itself. The same
perhaps should be said about the forcible seizure of someone who shows by obvious
signs that he designs to use force against us, i.e., in this case a pure declaration is
required, accompanying the forcible seizure, not a conditional declaration preceding
it, if this would be harmful to our situation.

(3) Finally it follows, that when war is made for some other reason, a prior or
conditional declaration is required, so that one gives an adequate indication to the
other party of what one is claiming before using force; and so that it may be clear that
force has to be used to prosecute one’s right in this respect because of neglect to settle
the claim. I do not exempt the case in which one intends to seize one’s own property,
if by chance one cannot get hold of it without hurting those who are holding it.4
When there has been an explicit conditional declaration, and the required restitution is
not forthcoming, it is not necessary also to make a pure declaration; however this
seems to be absolutely required, when there has been a merely implicit conditional
declaration, i.e., a declaration concealed in the demand for what is due.

What we have said pertains to the justice of acts of war as defined by natural right.
The account of declaration [of war], as it is required for the formality of war and for
the effects of a formal war, 1s different, and is defined by what is specifically called
the law of nations. Hence this topic also seems to require us to make some brief
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remarks on the /aw of nations, so far as it is distinguished, rightly or wrongly, from
the natural law.5

The terms natural law and law of nations are sometimes used in a confused manner.
They are often understood to indicate bodies of law which are wholly or partly
distinct, but the distinction is differently explained by different authors. Some,
including Hobbes, make the law of nations one of two branches of natural law, 1.e.,
there is the natural law of men and the natural law of states, and they want to apply
law of nations to the latter; this is the only meaning of the phrase that they recognize.6
For most writers however the law of nations is a wider term than natural law. 1 will
not waste time on those who include in the law of nations everything which they find
introduced or approved in the civil customs of all or most nations, or at least the more
civilized nations, since the only kind of law of nations relevant to this discussion is
that which pertains to the mutual association of nations with each other, as Grotius
says (II.VIIL.1).

The philosophy of Ulpian is also irrelevant, in recognizing as natural law only that
which nature has taught all animals; for natural law is to be judged not from the
instinct of animals but from the dictation of reason, as almost everyone today agrees.
More correctly several interpreters both of natural and of civil law explain the
distinction between natural law and the law of nations specially so called, according
to the two definitions of the law of nations which the Emperor gives at Institutes, 1.2.1
and 2.7 The first is the law of nations as defined at section 1 as what natural reason
has established among all men, which is said by the interpreters to be the primary law
of nations and is actually natural law itself. The second is defined in section 2, i.e.,
what human nations have established for themselves under the pressure of custom
and human needs, which is called by the same interpreters the secondary [law of
nations], is actually the law of nations itself in its particular sense, and is called by
Grotius the voluntary law of nations.

In this respect some of the most distinguished jurists seem to me to have gone astray
(see Vinnius8 on these paragraphs and Huber, On the Rights of Civil Society, 1.1.5) in
that they restrict the primary law of nations, which they recognize as identical with
natural law, to what is directly known or, as they say, known by the noetic intellect;
and they ascribe to the secondary law of nations whatever is discerned by the
dianoetic intellect, i.e., the intellect that makes use of argumentation.9 As if
conclusions deduced from necessary principles which have immutable truth could be
altered at men’s discretion! Rather we should assert to the contrary that the truth of
moral principles and the truth of the conclusions that flow from them are equally
necessary and equally valid. I do not deny that these conclusions often presuppose
certain human actions. Nonetheless it is necessarily and unalterably true that, given
those actions, certain rights and certain corresponding obligations follow. For natural
law deals not only with things which exist without the will of men, but also with
many things which are consequent on the action of a human will, as Grotius rightly
pointed out (I.I1.10). And he is therefore right to ascribe to natural law whatever is
known by nature to be prescribed or forbidden by God by the dictate of right reason,
whether direct or indirect. To the voluntary law of nations belong only those things
which have received their obligatory force from the will of all, or many, nations.
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There is a major dispute about this voluntary law of nations, with regard to its name
and to its obligatory force. Concerning its name, it is quite clear that as the voluntary
law of nations does not proceed from a superior it cannot be called a law properly so
called. The question of its obligation is more difficult, i.e., whether or not things
which have been introduced into the customs of all or most nations, or at least of the
more civilized nations who interact with each other, have at least the force of an
agreement which is either implicit or tacitly concluded among those who have an
interest in it, and from which it would be wrong to withdraw. Here we feel we should
take a middle line, 1.e., that rulers of individual states are so far obliged to observe
these customs, that they should not withdraw from them in order to deceive other
nations, that is, if the others have not been informed in time, so far as their interest is
concerned. This is the whole extent of the obligation where there is no more
particular, or explicit, agreement.

This is not the place to rehearse the details of what has been accepted in the past or
received today as included in this voluntary law of nations. There will be an
opportunity below to note in passing some particular points which pertain to the right
of war, and above all to the effects which most nations have agreed to attribute to a
public and formal war. To produce these effects, as Pufendorf points out in this
paragraph,10 it is required not only that the war be waged by the authority of
sovereigns on both sides, but also that it have been publicly declared or proclaimed, at
least by one of the parties. This declaration, as required by the law of nations for such
ends, has no other aim (as Grotius maintains at IIL.III.11—see however the notes of
Barbeyrac)11 than that it be absolutely clear that the war is being waged not as a
private enterprise but by the will of both peoples or of their leaders. 1t is consistent
with this that it is not required (as indeed the peerless Grotius points out, ibid., sec.
13) that the declaration of war be made some time before; and for a good reason, |
would add, so that it may explain the particular causes of the war; though a
proclamation of causes should be the special aim of a declaration that is required for
the justice of a war as defined by natural law. [11.16.7.1]

Grotius offers this first effect of a public and declared war according to the voluntary
law of nations at book III.IV.2 and 3 ff. But it would be to the interest of the human
race that such license or external impunity be restricted in the following way. Even if
men fighting under the banner of a declared war could take up arms for any cause
whatsoever, and indulge without purpose or moderation in the slaughter of enemy
troops, and in plunder, arson, and looting against the enemy population at large, and
get away with it, at least deliberate slaughter of infants and other obviously innocent
people, forcible rape and adultery, and similar atrocious acts of cruelty and savage
fury should not go unpunished among the civilized, particularly the Christian, nations.
Compare Grotius, book III, ch. IV with ch. XI, also ch. V and ch. XII.12 [11.16.12.1]

The other proper effect of a declared war according to the law of nations, which is
discussed by Grotius at I11.V1.2 ff., is the acquisition of property captured in war. So
far as property is rightly captured in war by the natural law, and so far as it is acquired
by being captured, I have said enough above (pp. 70—71). This right between enemies
who are not bound by any more specific convention, of taking, keeping, or recovering
things by war, seems to rest only on those natural foundations. But seizure which
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occurs in a public and declared war entails certain effects of quasi-law (called by
Grotius, external ownership) in the eyes of most nations. These effects have usually
been introduced for the benefit of states which have followed neither party in war into
whose territories things taken in war have been transported, or for the benefit of
private individuals who, not being themselves enemies, have acquired by legitimate
title other people’s property taken in war.

On the former: it may easily happen that moveable things captured in war are
transported into the territory of a state which has followed neither party in the war,
either by those who took them or by others who have acquired them under some title.
If the objects taken were reclaimed by their former owners, and the ruler of that state
were obliged to order their restoration on the hypothesis that they had been unjustly
stolen, it would almost inevitably happen that every state would be involved, even
against its will, in disputes with neighboring states. To avoid this, it has been decided
that any war fought under the auspices of sovereign powers on both sides, and duly
declared, should be considered just on both sides to the extent that if members of a
nation which follows neither party in a war take things in such a war or acquire them
by legitimate title and if the things are carried into their own country, they should be
defended in their possession of them, as things acquired by right; nor would their
repossession be permitted to their former owners on this ground.

But also, with respect to the latter cause, it has been decided to assign the same effect
of capture in war, in the case of things of that kind, if by chance they are found on the
high seas or in any other place which has no government, in the hands of a person
who, though not an enemy himself, has acquired by legitimate title things captured by
an enemy. Further it did not seem absurd either to the Romans or to other nations to
grant an appearance of right to hostile seizure even within the limits of the state from
which the things had been taken. However the effect of this was voided by the right of
postliminium]3 in the case of captured men and immoveables as well as (originally)
in the case of certain moveables. In the case of other things, and in our day when the
right of postliminium no longer exists, in the case of moveables generally, the right of
seizure in war is valid to the extent that former owners cannot succeed in a claim for
such things seized in war against any nonhostile person, who has transported them to
the territory of the same or of an allied state, whether they have been seized back from
the enemy in the same war, or taken by some third party in another war, or even
acquired in the course of commerce or for some other private reason. On captured
men see pp. 207-9. [11.16.13.1]

[Pufendorf asserted that immoveable property is considered to be captured when it
can no longer be effectively held. Carmichael comments:]

The usefulness of this definition relating to immoveable property may be denied on
good grounds. For everyone admits that, between actual enemies, it makes no
difference whether the thing is completely captured or not, since if the war continues,
it may be recovered by the same right by which it was previously defended. But I do
not find it agreed by the common consent of nations, that the right of the former
owner of immoveable property against a third party who has acquired it by some title
from the enemy, is worse than against the enemy himself; provided that the former
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owner did not fail to assert his right to it, or at least gave no sign of an intention to
abandon it. But if an immoveable thing has been restored to the jurisdiction of the
same government, it is a matter of undoubted law that it is now restored to the former
owner by the right of recovery.14 The only direct effect of the seizure in war of
immoveable property seems to be that those who have no interest in it, if by chance
they owe any real servitude on the occupied estate, may rightly pay it to the new
possessor, and should not be blamed by the former owner for doing so. I will note in
the following paragraphs (pp. 207-8) that seizure of government has a similar effect
but with wider application. [I1.16.13.1ii]

[Pufendorf says: “Rule over conquered peoples as over individuals is also won by
war.” Carmichael comments first on individuals and then on peoples.]

I have fully explained earlier (ch. 16, pp. 139-42) to what extent the captor obtains a
right over his captive by nature; I have also explained that it is invalid to cite the
consent of nations in defense of any license which goes beyond the limits allowed by
natural law in this area (even allowing that one may see the consent of nations in
depraved moral practices). But this question is of less importance among us, since the
ancient custom of enslaving those captured in a declared war has long been abolished
by reverence for the Christian name among Christians fighting each other.
Furthermore though a Christian captured in war by infidels may be compelled to be a
slave among them, yet he is not today thought to have changed his status in his own
state any more than if he had been captured by robbers. Add Titius, Observations on
Lauterbach, 1443;15 see also on this whole subject, Grotius, II1.VII, and compare ch.
XIV.16 [11.16.14.1]

I have given what seems to be the position of the law of nature on this question at pp.
175-81. As far as the law of nations is concerned, if it is a question of acquiring
government over men themselves, this is no more valid against men generally than
against individuals (see the previous note, and compare pp. 141-42). Butifitis a
question of acquiring government over territory, or of the right of requiring that no
one remain on the land except under the law of civil subjection, I would not think that
the voluntary law of nations is much more valid here than I argued that it was in the
acquisition of immoveable objects (see above, pp. 205-6). For in spite of the
immorality of belligerent nations, in spite of the sentiments of those who rejoice in
superior force, it is not clear that there has ever been any common agreement among
nations that a conquered prince or people, who have not consented in any way to the
government of a conqueror (and for what is not to be considered as a sign of that
consent, see pp. 179— 81), has not as valid a right, against the enemy or against
anyone deriving his title from him, to recover the government, as he had formerly to
defend it. Furthermore, I would not think that even sovereigns who do not have
patrimonial governments, could validly agree anything to the contrary, seeing that it
would be no more than a transfer of government “in a certain contingency” and
indeed to an “uncertain person.”17

The one effect that the consensus of nations seems indubitably to have attributed to

violent seizure of government over a people, or part of a people, by regular war, as
well as to seizure of government over a whole people by internal sedition, is that
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foreigners who owe anything to a people or community, whose government has been
seized by force, may rightly pay to an invader who demands it, what the legitimate
ruler was able to demand rightfully, and by paying be discharged of the debt. And
hence if the prince were restored to power or a people to its freedom, they could not
claim a debt so paid. This is introduced for the reason indicated above, i.e., so that
those who follow neither side in a war may not be unwillingly involved in other
people’s quarrels. Since this consideration does not obtain in contracts entered into of
one’s own accord, I would not think that the same consideration should be extended
to such people, and least of all to beneficiaries; hence acceptilatiol8 is not at all an
adequate substitute for payment in this case. Concerning seizure of government, see
Grotius, III.VIII, and compare ch. X VI, but above all Locke, Second Treatise of
Government, ch. 16. [11.16.14.1i]

Concerning truces and other agreements made in the continuing course of a war, see
Grotius, III.XXI.2 ff., but first read ch. XIX of the same book. The reasons by which
our author at Of the Law of Nature and Nations, VIII.VIL.2, seems to impugn the
natural obligation of all agreements between enemies which do not remove the state
of war are so trivial, and at the same time of such dangerous consequences, and for
both reasons so unworthy of such a man, that we are ashamed to give them here,
much less to spend time in discussing them. See the distinguished Barbeyrac’s note on
the passage cited above.19 [11.16.15.1]

On agreements that restore peace, Grotius, II1.XX, should be carefully read. The
philosophy of Pufendorf on their validity, in cases where they have been extorted by
unjust force, is too lax, and not sufficiently friendly to human society (Of the Law of
Nature and Nations, VII1.8.1). Compare above, pp. 85-86. Further, just as preceding
injuries are buried by the agreement which restores peace, so also subsequent injuries
founded in some new pretext, while they afford a new cause for war, do not break the
peace with the effect of reviving the old disputes: as Grotius rightly points out in the
same chapter, sec. 27; Titius takes a different view in his note on this passage.
[I1.16.17.1]

Conquest And Loss Of Citizenship

[Pufendorf observed that men cease to be citizens either when they leave a state with
its express or tacit consent and settle with their fortune elsewhere, or when they have
been deprived of the right of citizenship and have been driven into exile, or when they
have been conquered by an enemy and have been obliged to submit to its government.
Carmichael’s reflection was prompted by the third and last alternative: his remarks
recapitulate his earlier insistence on the rights of conquered people at pp. 164-72 and
207-9.]

[Men may be deprived of their citizenship violently] either as individuals, when they
are captured in battle and taken away from their ancestral homes, or together, when
the region or the city in which they have their homes is occupied in war. In the first
case, the enslavement of men taken captive in war has been abolished among
Christians, so that the country is not lost; and in the second case, that part of the
country which has been occupied in war is not severed from the state: its relationship
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is merely kept in suspense until the conclusion of war. And in all the other ways [in
which citizenship may be dissolved] which our author reviews in this section, no one
may cease to be a citizen as long as the state itself remains, even though in the last
case one’s citizenship may be narrowly confined. Men cease to be citizens, to be sure,
when the state itself is destroyed. In order to determine how this happens, see
Pufendorf, Of the Law of Nature and Nations, VII1.XI1.8-9, Grotius, I1.1X.4-6, and
also Locke, Second Treatise of Government, sec. 211. The authors cited also describe
other changes in states which do not however dissolve the civil bond. I note in passing
that the instance of the Scots which Pufendorf cites (sec. 8, end ) is not an example [of
the dissolution of a people]. For the Scots were not so scattered by Maximus that they
were no longer able to unite, as subsequent events have shown.20 [11.18.15.1]
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Chapter 23

Appendix: The Rights And Duties Of Men And Citizens

In Which Concise Ethical Theses Are Succinctly Set Out In The
Order Which Seems Most Natural For The Study Of Moral
Sciencel

In almost every discipline, the evidence of the propositions taught depends on their
connections with one another, with the principles on which they are based, and
therefore on the order in which they are presented. Accordingly I concluded the first
edition of this work with an appendix, in which I made an attempt to set out the order
which nature seems to have directed us to follow in moral science, so far as it differs
from that given by Pufendorf. But I now believe that a clearer understanding of this
science can be achieved from an even shorter summary of the discipline itself. And so
I have attempted to offer a synopsis of moral science in the following theses. The
exercise may also be useful in another respect inasmuch as students may find
sufficient matter for their disputations in these theses which refer the reader to the
relevant passages of Pufendorf amended and amplified by the annotations and
supplements supplied by myself.2

I. A man can find the right road to that happiness to which he aspires by the
fundamental law of his nature only if he conducts himself in every one of his actions
in a manner that exhibits love and veneration for the supreme being. And anything in
his conduct which betrays hatred or neglect of the deity, he must scrupulously avoid:
chapter 2, pp. 21-24 that is, he must act in conformity with the divine law or with that
which is morally right: chapter 2, pp. 24-25.

II. All free actions and only free actions are within the scope of the divine law and are
therefore capable of moral good and evil: chapter 2, pp. 25-26. These actions and
their omissions are considered moral only when they fall within the compass of the
divine law and may be imputed directly to an agent: chapter 2, p. 26.

ITI. We have considered the headings under which actions may be imputed to an agent
in the court of God and of conscience in chapter 2, pp. 26-28. And Pufendorf3
discusses the actions and outcomes imputed to us in the human court on the ground
that they are connected with our actions.

IV. Although it is the divine law alone which obligates us, so that the morality of all
our actions is ultimately to be referred to it, yet it may be useful to consider what is
taught about law in general and about the qualities of actions derived from the law
and the propositions that are put forward there for discussion. See chapter 4, pp. 39 ff.
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V. The divine law is made known to us not only by positive signs [as in revealed
theology], but it is in great part signified by nature herself. And when the divine law is
so indicated it is called natural law. And the study of the precepts of natural law is the
proper business of ethics, which for this reason is nothing but natural jurisprudence:
chapter 2, pp. 28-29.

VI. The duties prescribed for us by natural law are either immediate or mediate. In our
immediate duties we express our affection or lack of it to God directly; in our mediate
duties this expression of affection is indirect: chapter 5, p. 46.

VII. All the immediate duties of the law of nature which are explained in Pufendorf’s
fourth chapter,4 may be comprehended summarily under the precept of the law of
nature which we have put first, that God must be worshipped: chapter 5, pp. 46—47.

VIII. The mediate duties of the law of nature consist basically in this, that each man
should promote, so far as he is able, the common good of the whole human race and,
so far as it may be consistent with the common good, the particular good of
individuals. This 1s shown in chapter 5, pp. 47-48.

IX. Further, all those actions in which a man brings good to himself or to another in
such a way that he harms no one else contribute manifestly to the common good of
the human race; therefore it follows as the second precept of the law of nature that
each man should pursue every man’s interests but especially his own, provided he
does no harm to anyone. For each man can secure more harmless advantages for
himself than for others, and the duties owed to others can always be deduced under
the [third] precept [of the law of nature], the precept of sociability: chapter 5, p. 48,
and also chapter 7.

X. Because the interests of men often conflict with one another, one must consider, in
securing different interests, what is best, in general, for the human race. And given the
character and condition of men on this earth, as described by Pufendorf,5 it follows
that for the human race to be safe, it must be sociable. Thus the third precept of
natural law, which must be employed as the common criterion of all the duties that
pertain to conflicts of interest or advantage is that every man so far as he can must
cultivate and preserve sociability: chapter 5, pp. 48-51.

XI. The cultivation of social life consists in this, that each man should defend his own
right in a manner that duly acknowledges the right of other men according to the
hypothesis of natural equality: this follows from the reasons given at chapter 5, pp.

51 ff. We may infer then that the best method of defining the duties which apply to
men with respect to other men is to set out the various rights which belong to men,
jointly and separately, from which the corresponding obligations will become clear of
their own accord.

XII. Rights are either perfect or imperfect: chapter 4, pp. 43—44, above and may
belong either to individual men (or to groups, which do not need to be considered here
separately since they result from a combining of the rights of individuals) or to the
whole human race.
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XIII. Perfect rights of individual men are natural or adventitious. Perfect natural
rights are reviewed by us in chapter 9, pp. 77 ff.; and Pufendorf instructs us that an
unlimited obligation is attached to them.6

XIV. Adventitious rights may be real or personal. Among real rights ownership is
preeminent, and when it is unimpaired, as it is when it results from the original modes
of acquisition, it comprehends all rights of this kind; see chap. 10, pp. 92-96.
Moreover, Pufendorf shows that the same unlimited obligation adheres to real rights
as to natural rights.7

XV. Personal rights (whose nature and origin are expounded at length in chapter 9,
pp. 78-90) are constituted in various ways but particularly by agreement or by mutual
consent declared by appropriate signs on the part of the person who acquires the right
and on the part of the person against whom the right is acquired.

XVI. The obligation to tell the truth is directly related to the obligation of agreements;
it derives from at least a tacit agreement: see chapter 9, pp. 87-88.

XVII. In both agreements and assertions the greatest consideration is given to oaths:
see chapter 9, pp. 85-86.

XVIII. Agreements concerning things or services which enter into commerce and so
come to acquire a definite value are called contracts by Pufendorf (see chapter 11, pp.
106-8).8 The common types of contract have their own particular names, also
discussed in chapter 11, pp. 108 ff.

XIX. Personal rights are also constituted in various ways other than by agreement
(and often by the action of him alone against whom some claim may be imputed) as
by the possession of someone else’s property (chapter 10, pp. 101-2) and from those
diverse causes which fall under the rubric of quasi contracts: chapter 11, pp. 112-17.

XX. These latter rights commonly arise from a delict. The delict may lie in the past
and insofar as damage resulted from it, the injured party has a right to reparation:
chapter 8, pp. 73—74. (If the damage was inflicted by fraud, the person who caused the
damage may also be required to give an undertaking to desist from such conduct in
the future.) The delict may also be in the present inasmuch as damage is clearly
intended or a debt is not acknowledged; in order to prevent the one or secure the
other, force may be necessary. See chapter 7, and particularly pp. 67—71, which may
be considered as a Supplement.

XXI. Personal rights, especially those constituted by agreement, may be abolished in
the various ways reviewed in chapter 12, pp. 118-21. This does not apply to those
personal rights reviewed in theses XIX and XX above; their duration is discussed in
chapter 7, pp. 65-67.

XXII. There are also certain rights, partly real, partly personal, but more often for the

most part real, which are founded, extraordinarily, in some individual necessity:
chapter 7, pp. 71-72.
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XXIII. There are also certain perfect rights which are common (as was said above,
thesis XII) to the human race considered collectively and as a person which endures
through successive generations. These rights of the human race are protected by God
in the state of nature, and most of them are also enjoined upon men in civil society.
Among these perfect rights are the right of preventing anyone from killing or
mutilating himself or another (even though he may be willing) without just cause; the
right of preventing anyone from enjoying an illicit or merely transient sexual union,
chapter 14, pp. 128-31; the right to prevent anyone from needlessly spoiling things
provided by nature for human use, particularly if others might enjoy long use of the
thing in question; and the right to prevent anyone from inflicting obvious damage in
any other way whatsoever on the living or on posterity or from violating the reverence
which is due to the dead. Finally, there remains the perfect right to inflict physical
punishment on violent criminals, a right which devolves in civil society from
individuals to the ruler: see chapter 7, pp. 67—71, and chapter 21, pp. 191-94.9

XXIV. There are also imperfect rights; these may be unlimited or limited.10

XXV. Most of the duties of men are defined either by positive laws or by agreements,
and so they depend on a correct interpretation of the language used in those laws and
agreements. Therefore rules of interpretation have a well-deserved place in natural
jurisprudence. And these are explained in chapter 12, pp. 121-23.

XXVI. In addition to that general society in which nature has associated all men with
one another there are also particular or narrower societies in which men are
connected by necessity or utility almost always through certain actions on their part.
And the ends of entering these societies demand that some must rule and others must
obey. Moreover these societies are designed either for the satisfaction of needs or for
the prevention of injuries: the former is achieved mainly in those lesser societies
called domestic societies; the latter is for the most part secured in those larger
societies commonly called civil societies. In both cases an adventitious state is
superimposed upon a natural one: chapter 13, pp. 124-27.

XXVII. The first place among the particular or lesser societies must be given to
conjugal society, which is the seedbed of the human race. Its laws and the duties
which follow from them are described in chapter 14, pp. 128-33.

XXVIII. Conjugal society generates offspring; and the mutual obligations of parents
and children are described in chapter 15, pp. 134-37.

XXIX. The different conditions of men brought about the introduction of servants
into households (or domestic societies) by mutual agreements which reflected a
concern for the convenience of both parties; while others were thrust into a servile
condition against their will: how rarely this happens by right has been noted by us in
chapter 16, pp. 138-45.

XXX. In spite of the fact that everything that is either useful or agreeable in human

life could be obtained promptly and universally by the performance of general duties
and of those particular duties which follow from the condition of domestic society, the
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common depravity of mortal men requires them to live in societies with laws of some
severity which are designed to keep them in check; and this is the reason for
establishing civil societies: chapter 17, pp. 146-53.

XXXI. But such societies cannot be rightly established because of the natural equality
of mankind unless prospective citizens give their consent. How this consent is
obtained is explained in chapter 17, pp. 153-56.

XXXII. The supreme power in civil governments is composed of various parts, which
may be reduced conveniently to three: legislative, executive, and federative. And there
is not one of these parts which could not be derived from the concurrent consent of
subjects, that is, of those for whom or even against whom any action is performed:
chapter 18, pp. 157-59.

XXXIII. The forms of civil government vary according to whether supreme power is
lodged in one man or in one assembly of a few or of all: chapter 18, pp. 159-61.

XXXIV. The sense in which the ruler is in all of these forms sovereign,
unaccountable and superior to the laws and the sense in which he may be considered
absolute and sacred is explained: chapter 19, pp. 162-74.

XXXV. On the various ways of instituting a ruler and of transmitting his right to rule
to successors, particularly in monarchies: see chapter 20, pp. 175-87.

XXXVI. The power of making civil laws (the forms and uses of this power are
described in chapter 21, part 1, pp. 188-91) and the power of executing them extend
(as do the limits of these powers) to the /ives and bodies of the citizens (chapter 21,
part i1, pp. 191-94), to their reputations (chapter 21, part iii, pp. 194-96), and to their
properties.

XXXVII. Under the federative power is comprehended the capacity to declare war
and make peace (chapter 22, pp. 199 ftf.) and to enter into treaties for either purpose.

XXXXVIII. The duties of sovereigns are described in chapter 18 and the general and
particular duties of citizens in chapter 21.

THE END
To God Alone The Glory

Soli Deo Gloria
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Preface: Natural Theology And The Foundations Of Morals

Greetings To The Reader

I would not expect even my kindest readers to forgive me for putting before the public
today this small and unpolished textbook on the most difficult and sublime of
subjects, and I would certainly never forgive myself for publishing it, if I did not think
that it was necessary to do so. I feel obliged to give a brief explanation.

Anyone who has any knowledge of the matter knows how valuable, indeed
indispensable, it is, in teaching at the university level, to make use of a short system
which sets out in an appropriate and natural order the main points of the subject which
the instructor will explain to the students at greater length. The examples of the most
learned professors in every faculty are surely good testimony to this, and it is amply
borne out by the outrageous errors which teachers make on topics which they profess
to know well and to dictate to others, when they reject this regular method of
instruction and rely on their own native wit and miscellaneous reading.

For this purpose there were really only two such compends] available for teaching
pneumatology, of which the discipline briefly outlined here is a part. Both came over
from Holland in our own time and have been in use in our universities for some years
now.2 Neither is completely satisfactory; to explain why would be superfluous for the
learned and useless to others.

I have long therefore wished that someone would prepare for the use of students a
more suitable treatise of this kind, which would follow the lead of truth and not be out
of line with the present state of philosophy. I had myself prepared a text which
seemed to be quite suitable for explaining the second part of the subject; this was the
treatise of the celebrated Pufendorf, On the Duty of Man and Citizen, on which I had
published my own notes and commentary. But when a little while ago I obtained the
Chair which limits my teaching of philosophy to an annual course in natural theology
and moral philosophy, I was concerned that there was no text which I might prelect in
covering the first part of the annual curriculum with equal ease and profit for my
audience.

It seemed that nothing of this kind could be soon expected from anyone with more
leisure and better qualifications in the subject. And since the state of my health would
not allow me to take upon myself any heavier or longer labor, my only option was to
take up again the very brief compendium of the subject which I had composed more
than thirty years before for the pupils who attended my teaching at that time, when we
still had the custom of using dictated systems. I had made no serious effort to revise it
since then, except in some earlier sections of the first chapter, which I retouched a few
years ago to bring them more closely into line with the current state of philosophy.
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Both the style and the chain of argument in this compend bore various traces (which
even now | am not quite convinced I have eliminated) of my youthfulness and
inexperience at the time that I wrote them. However because it was quite short, it
seemed it could be revised somehow with relatively little effort. But at the same time
its very brevity was a problem, not only because I had to fill in various gaps here and
there and explain some things at greater length, but also because as it was short, the
reader would be unlikely to be willing to let me nod off occasionally, which, as
Horace says, may properly happen to a writer of a long work.3

As I said then, I have carefully read this piece over, and so far as my inadequate
background and poor health permitted, I have revised it in some places and expanded
it in others. I allow it to be published as you now see it, in the hope that it will be
useful to young people, albeit with some danger to my reputation.

I have not however dared to forget what a grave and fearful theme it is which is
treated here, and how scrupulously one should beware of publishing anything false
about him whom (as the wise warned long ago) even to tell the truth is dangerous. It
was far from my aim therefore to attempt to say anything new. If the evidence of
truth, more powerful than any human authority, has seemed to require anything of me,
even in the manner of explanation, which appears to be new, I am not so tenacious of
my own opinions that I am not prepared willingly to follow anyone who shows a
better way if | have committed any error. I am very aware of my own inadequacy, and
of how readily I could slip into error, even when I most wished to avoid it.

I have never enslaved myself to any school of philosophers (nor of political writers
either). I have always avoided the forms of speaking of the Aristotelian school, which
are obscure, ambiguous, and, as it were, deliberately fashioned for deception; nor did
I think they were made any more sacred because they had been blended into sacred
matters, and for want of a better philosophy, applied to the explanation of the gravest
topics of religion. Yet I cannot avoid confessing that if we look at the matter itself, in
what is by far the gravest part of philosophy, and particularly in the articles
concerning the unity of God, his simplicity, and the other incommunicable attributes
which flow from them, as well as in those concerning the knowledge and decrees of
God, and his providence in preservation and in government, the doctrines of the
Scholastics,4 or rather of the more ancient among them, seem to me much more
correct and more consonant with sound reason, as well as with sacred scripture, than
the doctrines which are opposed to them today, the opinions of certain quite recent
learned men whose writings are very much in the hands of the students. Hence I have
not been ashamed to develop on these issues certain views which have been hissed off
the stage by recent writers as scholastic fictions. I have also felt no need to refrain
from certain words and phrases proper to the scholastics, though they may perhaps
grate on more delicate ears, when a more Latin manner of signifying the sense with
equal precision did not occur to me.

The title adequately indicates that I will be expounding here only what is drawn from
nature itself about God; and therefore what is known only by special divine revelation
falls outside the limits of the subject I propose. And I have adequately shown in the
Preface to Pufendorf, pp. x and xi,5 that the use of this natural knowledge is not

PLL v5 (generated January 22, 2010) 152 http://oll.libertyfund.org/title/1707



Online Library of Liberty: Natural Rights on the Threshold of the Scottish Enlightenment: The
Writings of Gershom Carmichael

excluded, as some believe, but is on the contrary enlarged, by what is more clearly
taught on the same matters in the Sacred Book.

There is just one thing left which I think in the interest of truth I should bring to the
reader’s notice.

I have asserted more than once in this little treatise that a genuine philosophy of
morals must be built upon what I call a foundation of natural theology: every rightly
founded distinction of moral good and evil in our actions and the sense of obligation
that one must pursue the former and avoid the latter in all circumstances, ought to be
deduced from the perceived relationship of those actions to God and from a
knowledge of the existence, perfections, and providence of the Supreme Deity. I used
the same method in laying the foundations of moral doctrine in the first and second
Supplements to Pufendorf.6

But some have thought otherwise, so much so that in recent years schemes which
utterly divorce morality from religion have been put before the public and
commended to the world by a highly attractive combination of ingenuity and
eloquence.”7 I wondered for some time whether it would be worthwhile to vindicate
the doctrine I have given here and elsewhere by briefly examining the soundness of
these hypotheses.

But at the same time I remarked that the foundation of moral obligation would be
exposed only when the immediate motive of the will, which is always and everywhere
common to all men, was established as the principle. For we ought in the last analysis
always to do what we ought to judge is conducive to the end toward which we are
directed by the fundamental law of nature. Now a universal motive of this kind is
rejected by these authors, and the only motive which can with any likelihood of truth
be called universal is not only criticized as sordid self-love by those ingenious writers
I mentioned, but is also condemned for impiety by very grave men (who however go
in quite different directions from the previous writers on the origin of moral
obligation).8 Therefore even if I had more leisure and strength, I could scarcely bear
to involve myself in such squabbles (in which I see the cause of religion attacked
from opposite sides).

I ask only that the learned in both camps who disagree would take a moment to reflect
what it is they are doing when they hesitate between two proposed objects which pull
the will in different directions; whether or not they then call in reason and judgment to
advise them; and why they do this if it is not to disclose which direction is better, that
1s, which possesses a greater degree of that quality which, by the fundamental law of
our nature, determines the will in the direction in which that quality is judged to
preponderate; what likewise it is that they are doing when they attempt to lead others
who are choosing and acting wrongly into a better way; whether they are not trying to
correct their judgment by showing that the direction which they reject is better, or
possesses a higher degree of the said quality.

And yet what opportunity could there be for all this, if there were not some common
quality which always and everywhere determines our choice, in accordance with
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which all the other factors which enter into deliberation are compared among
themselves? I freely grant to a recent ingenious writer, that no reason can suffice to
determine our actions without the assumption of some instinct, i.e., some fundamental
law, in accordance with which a certain definite quality perceived in things
immediately determines our choice.9 But I contend that if more than one instinct of
this kind is admitted, and thus more than one quality in things capable of moving the
will with equal immediacy, no opportunity at all is left for reason to weigh them up
and compare them with each other. But if they accept this, there is no apparent reason
why in following this instinct or that anyone should be said to have acted better or
worse.

Reflecting on all this, one may perhaps be permitted to ask one further question of
those who have religious scruples about this. I ask whether they can conceive of
anything more honorable to God or more worthy of a rational creature, than that God
should direct each individual rational creature toward himself by the fundamental law
implanted in its nature (by law I understand not a moral law but a physical law); so
that the creature cannot fail to seek his happiness in God and pursue it by a series of
actions which seek to illustrate the glory of God and testify to his esteem, love, and
veneration for his supreme creator, without straying, by a shameful abuse of reason,
from that end to which, by the said fundamental law, he cannot but aspire. But this is
not the place to pursue this further.

At the College of Glasgow

May 12, 1729.
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On The Scope Of Natural Theology

The knowledge of God which is drawn from nature itself is usually called natural
theology. As it contemplates the most noble of all objects, so it greatly exceeds in the
gravity and sublimity of the truths which it sets forth all other parts of human
knowledge (excepting only the teaching which is divinely inspired and sealed by the
sacred oracles). It also commends itself by its utility, since the whole of the
philosophy of morals is built upon the principles of this knowledge; for no distinction
of moral good and evil has a properly secure basis, unless it rests upon the great and
good God, creator, Lord, and disposer of all things.

If we extend the term natural theology as far as the word theology is usually extended
by theologians in the case of revealed theology (theology defined as the doctrine of
acknowledging God and worshipping him, where the term “worship” implies
obedience to all his commands),1 moral doctrine, as we have said, will have to be
considered as its second part. But the prevailing practice is to include under the name
of natural theology, only the theoretical part, and to distinguish it from the practical
part, which is to be taught separately. This is the subject of which we shall attempt to
give a brief account, so far as our modest ability allows, under the guidance of the
God we discuss. Our account will have four chapters: in the first we shall speak of the
existence of God; in the second, of his incommunicable attributes; in the third, of his
communicable attributes; and in the fourth, of his operations, or actions.2
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Chapter 1

On The Existence Of God

Section |

In which it is demonstrated that an independent being exists

That something exists, we here assume as certain, and rightly so; for each man is
intimately conscious to himself of at least his own existence as a thinking being; and
hardly anyone doubts the existence of physical objects, perceived by sense. But that
which is assumed to exist is either independent or dependent; that is, it is either
sufficient to itself for existence, or it borrows its existence from elsewhere. If it is
independent, we have what we aimed to demonstrate in the first place, so long as the
properties of independent being, which we shall establish in the next Section, do not
compel us to abandon this hypothesis and have recourse to another.

But if that whose existence is assumed is dependent, that on which it depends is either
independent itself, or leads us, as we trace it back, to some first and independent
cause; for in the subordination of causes, there can be no possibility of a circle or of a
series running back to infinity. That the former is impossible, is clear by itself, but it
is also clear that we should not admit the latter either. For the efficacy by whose
power every particular effect exists, must necessarily be transmitted through all
previous causes in a straight line; but no efficacy can be transmitted through an
infinite series of causes, for the reason that infinity cannot be traversed; therefore no
effect can depend on an infinite series of causes. The force of this argument will show
more clearly, if we notice that every particular effect necessarily, so long as it exists,
depends on some cause which is actually operative at the time; and it would be
difficult to accept that there could be an infinite series of causes of this kind.

But it is most evidently clear that neither a circle nor an infinite series of dependent
causes can exist without an independent cause; for either the whole range of
dependent causes is itself dependent on something external, or it is not. If it is, we
already have the independent cause which we are seeking, since it is distinct from the
whole range of dependent causes. If it is not, then the whole mass of dependent causes
will be independent; and nothing is more absurd than that. For since a whole includes
every individual part, and its existence presupposes their existence, it is manifest that
if none of the parts is sufficient to itself for existence, the whole cannot exist of itself
either, but will still require an external cause. For an infinite number of effects will
never be able to take the place of a cause, any more than an infinite series of weights,
depending on each other, will be able to take the place of a fixed support. Necessarily
therefore it must be conceded that there is an independent being which is prior and
superior to particular dependent things.
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Section I

In which it is shown that the independent being is a spirit, supremely perfect, from
whom all things have their being, that is, is God

That which is independent must necessarily be supremely and infinitely perfect. For
just as the perfection of any effect is measured either by the power or the will of the
producing cause, so the measure of an independent being (if we may speak of
measure) cannot be other than what is best for itself, i.e., a supreme and infinite
measure. And as that which is sufficient to itself for existence, exists necessarily, so,
by the same necessity, it enjoys every possible perfection. Hence the most perfect
essence must be that which is possessed in the most perfect mode, and that is the
independent mode.

Hence it follows (note this carefully) that anything which comes within the range of
our sensation or reflection is dependent, by the very fact that it is not infinitely perfect
but suffers from multiple defects.

But when we speak of something as supremely and infinitely perfect, we mean by that
appellation to attribute to it every kind of pure and simple perfection and no
imperfection. To put this in rather more technical language, it formally possesses
absolutely every perfection, really pure as they exist in the object itself. The
distinction that is taught in Ontology between pure perfections, or perfections simply
so called, and qualified perfections, should be applied both to perfections absolutely
regarded, as they exist in their own subject (in which sense only the divine perfections
are pure and simply so called, all the rest being essentially limited and imperfect) and
to perfections so far as they are represented by a given abstract idea. If the idea
involves nothing in its comprehension which suggests defect or imperfection, it is said
to represent a pure perfection, otherwise merely a qualified perfection. In this sense
thought, as 1 go on to say, is a pure perfection, but extension is not.1 It contains all the
attributes of any possible things whatsoever in the manner in which they can be
contained in the most perfect being. That is, it contains them virtually, as in the first
and sufficient cause; and at the same time it contains them eminently, as in that to
which should be attributed everything whose idea suggests pure perfection shorn of
imperfections, and which is also negatively detached from all imperfections.

Hence we understand that though the perfection of the supreme being does not
exclude the existence of finite beings dependent on itself (since finite perfections
cannot be formally contained in an infinite being, and if they depend on it, are
contained in it so far as they are able), yet it does exclude the existence of another
independent, and therefore infinitely perfect, being. It also requires that every other
being, and every state in which any being can be, depend so completely upon the
supremely perfect being, that nothing exists or can exist without its existence, its
quality, its quantity, and its duration being determined by the independent being. For
if anything existed which was independent of this Being, it would not contain, either
formally or virtually, the perfections of the other, and so would not be infinitely
perfect.

PLL v5 (generated January 22, 2010) 157 http://oll.libertyfund.org/title/1707



Online Library of Liberty: Natural Rights on the Threshold of the Scottish Enlightenment: The
Writings of Gershom Carmichael

Hence finally it necessarily follows that the Supreme Being, independent and
infinitely perfect, is spirit or thinking thing (res cogitativa), since to have the use of
thought is much better and more perfect than to be without it. It also follows that, as
the creator of bodies no less than of spirits, it is not body; for the very idea of physical
nature involves imperfection. By all these arguments we have afforded a
demonstration of the existence of an independent spirit, supremely perfect, from
whom all things have their being, that is, of God himself.

Section i1

In which it is shown that the physical world cannot subsist without an immaterial
principle

The general demonstration which we have given leads us from any finite, and
therefore dependent, thing to an independent, and therefore infinite, cause; and from
this in turn, as if a priori, it leads us to the spiritual nature of that cause, and its power
of causing all other things there may be; and so on to whatever may be demonstrated
of God. But there are also innumerable more particular reasons afforded by individual
parts of the universe, which all conspire to prove that there is an immaterial principle
of things, that it is essentially a thinking principle, and that it is wise, powerful, and
benevolent beyond anything that we can conceive. Once these points are proven, the
cause of atheism is overturned.

To make it clear that we must necessarily acknowledge an immaterial principle, we
need not repeat once again that matter, since it is the lowest of all things that exist and
contains perfection of the lowest order, is far from the supreme eminence of
perfection which we have shown above to be necessarily involved in independent and
necessary existence; and that matter therefore exists neither of itself nor necessarily,
but presupposes a superior cause by which its existence is determined. Assuming that
matter exists, it is indifferent with regard to motion or rest, and no individual piece of
matter is destined by the necessity of its nature to the one rather than to the other.
Moreover, since the varieties of possible direction are infinite, if matter is not set on
one course rather than another by some external cause, it must necessarily be at rest
forever. In order therefore that existing matter may be set in motion, having no
principle of motion in itself, it stands in need of the influence of some external and
superior principle.

If you prefer to suppose that matter is in motion rather than at rest from the
beginning—apart from the fact that this supposition has been soundly refuted by what
I have already said—it makes no difference. For just as matter at rest continues in a
state of rest, so no less necessarily, matter in motion perseveres in a state of motion
and uniformly in direction, except insofar as it is compelled to change that state by the
application of forces; and since these forces are assumed to exist merely as bodies,
they can be applied only by means of an impulse.

Yet it is no less certain, that continual changes occur in the motions of matter, that

they are plainly required for sustaining the fabric of the physical universe, and that
they cannot be derived from any physical impulse. This is so true that, if we assumed
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the existence of every particle of matter as well as of the compound bodies which are
compacted from them, and if we assumed that they were arranged in the same order in
which they are now arranged to compose this universe of physical things, and if too
they were stirred by the same movements which actually do occur in them; if we
assumed also that individual portions of matter could continue not only their
existence, but also the motions which they have (however it may be that this happens)
according to laws of nature known and proved by experience, or could even
communicate these motions by contact with other parts; if all these things, I say, were
assumed, still the fabric of the universe could not subsist even for one moment, if the
motions of bodies did not undergo continual changes from an external source.

And since these changes do not proceed from the impact of other bodies, they can
only come about by the unceasing application of forces from some immaterial
principle in accordance with fixed laws. We see the evident effects of forces of this
kind in the gravitation of terrestrial bodies toward earth, in the curving orbs of planets
and comets, in the hardness and elasticity of bodies, in those wonderful phenomena of
light recently detected by the celebrated Newton, and in other such things. None of
them, as has been shown time and again, can be derived from the laws of a
mechanism, much less are they produced by the essential forces of inert matter.

Section Iv

In which it is proved that the physical world could not have been preserved forever,
nor ever originally brought forth, without some force which operates above the laws
of nature

The face of nature, as we now see it, could not have been preserved through infinite
centuries, nor originally brought forth, by dint of those laws and applied forces by
which today the fabric of the world is sustained.

The planets could not have turned for infinite centuries about the sun, without at last
losing their projectile motion by one of those rare collisions of celestial matter, and
rushing headlong by their own gravity into the sun once they had lost their motion;
nor could the sun itself and the fixed stars have avoided the similar danger, by
gravitation toward one another, of compacting, in the passage of infinite centuries,
into a great immobile mass. Those flaming globes could not have emitted rays of light
in every direction through infinite centuries without being at last exhausted of all light
and heat. Finally, this globe itself, composed as it is of earth and water, could not have
been irrigated by waters flowing down for infinite centuries, without its face being at
last worn smooth, as the higher parts of the dry land were gradually carried down
toward the sea.

But if physical nature, left to its own laws, could not have sustained itself forever in
its own state, much less could it have arranged itself in the regular order which it has
from any other state.

We may conclude therefore that the dry parts of the terraqueous globe were elevated
above the surface of the waters, that the celestial bodies were placed at due distances
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from one another, that the sun and the other fixed stars were saturated with the most
subtle fire, that the planets were propelled with great impetus, and so on, by some
force and power which exceeds the laws of nature and is therefore without a doubt
immaterial; even if we were to claim, contrary to all evidence of truth, that the said
laws were essential to mater.

The propagation of animals and plants equally proclaims the same power. For it has
been well known for a long time to all who are versed in these matters, that no new
animal or plant could be formed by any laws of nature;2 things which are commonly
said to be generated have in fact been previously formed, and simply expand and
unfold as the new fluids rise. Hence it follows that the generation of plants and
animals cannot have continued through infinite centuries, unless we assume an
infinite number of individuals of every single species and therefore an infinite number
of wholes (which is supremely absurd). For however small the mass of each
individual one was, it would necessarily have had to contain all the threads of life,
that is, all the originally solid parts, and thus a specific quantity of matter. Therefore
the bodies of all plants and animals were fabricated by some immaterial agent, and
one who operates above the laws of nature.

Section V

In which is shown from the structure of the physical world that it is the work of an
intelligent and purposefully operating cause

It is fully established by the arguments of the previous section that the physical world,
from whatever direction we view it, betokens a creator, whose power is superior to the
laws of nature; and he reveals himself as intelligent and free, as well as powerful, by
the fact that, though he necessarily employed his power in the original creation of the
world, he does not exercise it in the same way in its daily governance, but operates for
the most part by means of fixed laws adequate to this end.

But an intelligent and purposefully operating creator of the universe is more clearly
attested by the overwhelming evidence of providential and benevolent design, which
reveals itself in the apt disposition of all things, originally formed by that supernatural
force and then preserved in accordance with fixed laws. So powerful is this evidence
that it is much less conceivable that out of the infinite number of possible motions and
combinations of motions, matter once set in motion formed of its own accord and
without the direction of an intelligent principle, precisely that arrangement of things
which we admire in this visible world, than that the whole Aeneid of Virgil could have
been written in intelligible letters by the casual dripping of ink onto a page.

And here a vast store of things would suggest themselves to our thoughts (if our
intention to be brief would allow it). Whether we contemplate the excellent order in
which the various parts of the universe are laid out; or the striking beauty which
shines out in individual things; or the marvellous utility found in all members of the
creation and the exquisite adaptation of their structures to their specific ends, or the
constant regularity of every individual thing in performing its operations; or the
lavishly accumulated stock of all those things which make for the preservation of each
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kind of creature, and particularly of man; or finally the traces of thought, or even
wisdom, which are perceptible in the operations of irrational agents: in all these things
the evidence of infinite wisdom, power, and benevolence is more than manifest. But
since I cannot spend time on this, anyone who wishes to see a large number of such
phenomena surveyed and explained in detail, should consult The Wisdom of God in
the Works of Creation, by the celebrated Ray, Pelling’s Discourse on the Existence of
God, Cheyne’s Philosophical Principles of Natural Religion, Derham’s Physico-
Theology and Astro-Theology, Nieuwentijt’s Religious Philosopher, and other books
of the same tendency, which are widely available.3 He should look at the older books
but pay particular attention to the recent ones. For the greater the progress made in the
knowledge of nature, the more indications emerge, and the more clearly, of the divine
Artificer.

Section Vi

In which the existence of an immaterial and essentially thinking principle is
confirmed from the thinking to be found in man, both as viewed in itself and as
combined with physical motions

But if the structure of the physical world points by such manifest signs to an
immaterial and intelligent cause, how much more obvious are the signs we are obliged
to recognize in the intellectual world. If matter cannot be brought into existence itself;
if existing matter cannot move itself; if matter, however set in motion, is not sufficient
to preserve the structure of the world for even a short while without the continuous
application of new forces to it from elsewhere; if matter, together with those moving
forces, whatever their source, by which we now see it impelled, is not adequate to
give rise to the visible world or preserve it forever: much less could matter, by
whatsoever means moved and by whatever forces impelled, acquire for itself the
power of thinking.

Leaving aside arguments by which it has often been invincibly demonstrated that
matter, however modified, cannot think, it is at least more than evident that thought
does not belong essentially to matter, whatever motion or impulsion matter may
undergo; as if matter could not be moved or impelled without immediately becoming
conscious of itself. No matter under what conditions matter is moved or impelled, if
(as atheists claim) it is the only vehicle of thought in man, it still needs the efficacy of
a superior principle, and that an essentially thinking one, in order to be raised to a
perfection that is not essentially appropriate to it. For thought cannot emerge by itself
from things devoid of thought, especially if they are not mutually penetrable.

But if even thought of the lowest order cannot arise from matter however modified,
much less can the nobler and more sublime modes of thought which the human mind
experiences in itself. For often from the smallest and simplest principles, it arrives by
long chains of reasoning at knowledge of the most recondite and abstract truths; it
represents to itself at a glance not only things past and to come, but also infinite vistas
of possible things; through earth and heaven it roams, yea, and ascends in its
meditation beyond the bounds of both; it contemplates the idea of the most perfect
being; it aspires to the beatific enjoyment of him, it recoils from his anger; and it is so
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strongly moved to obtain the former and avoid the latter that, without hesitation, it
respects the divine precepts revealed to it, however contrary they may be to its
desires, as the most sacred rules of morality which it may not violate with impunity.

Suppose we allowed the atheists to claim (yet no claim is more absurd) that there are
certain distinct combinations of motions which, every time they happen to occur,
necessarily give rise to thought. Since such a delicate combination of motions is
required for such a singular effect (for out of an infinite number of equally possible
combinations, scarcely one or two are suitable), it will certainly seem incredible that
this combination occurs so frequently, is so constantly and regularly maintained and
results in such remarkable effects. Certainly if no one ever dreamed that things which
happen without purpose and by chance have their origin in men, much less should one
think that the very power of taking thought from which such wonderful effects result,
arose from a fortuitous concourse of atoms without the design of a superior cause.

Whatever then we suppose its inmost constitution to be, the mind gives evidence of
some cause which is far superior to matter and also intelligent, and which (for the
reasons given in the last section) possesses this intelligence essentially and
independently, as well as all the other perfections to be found in the mind, so far as
they are such.

This is also the strong implication of the wonderful phenomena of the union between
the human mind and the body, that imperceptible reciprocity of thought and
movement. When certain movements trouble the body, they are passed on by channels
of which the mind itself is not aware, and are followed by certain perceptions in the
mind which alert it to a timely concern for the body. In the other direction when the
mind wishes to move a bodily limb, its decisions are taken up by specific motions of
the animal spirits of which the mind is not conscious, which yet lead directly to the
external motion whose execution it has itself commanded. Similar evidence is
afforded by the stupendous construction of the organs that make this communication
possible and by the imperceptible ties which connect the human mind, by mediation
of the body, with all the visible parts of the world and especially with other men,4 and
which in turn incline man to enter society and cultivate peace with others of his kind,
which is the basis of the security of the human race on this earth and the firm
foundation of all government and order among men. All these things, which cannot be
thoroughly explained even by the most diligent and skilled investigators of nature,
man could certainly never have provided for himself. Consequently if there was
nothing existing in the world but the human race, one would be utterly unworthy of
the name of man if one contended that man could be either created or preserved
without the efficacy of the Deity.

Section Vii
In which remarkable events are adduced in support of the same conclusion
Furthermore the creator and preserver who is proclaimed by the fixed order of things

that stay the same or move in regular courses, is also revealed as governor by
extraordinary events which happen from time to time in the world. Concealed crimes
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are uncovered in marvellous ways; the designs of the impious are frustrated by
unexpected events; oppressed innocence is vindicated and set free by an unlooked for
coincidence of various accidents; contumacious sinners are afflicted with horrible
punishments; governments are transferred from one man to another because of the
sins of rulers and their subjects, with massive loss of life; while all the time,
government and, through government, order of some kind are preserved in the world.
If to all this we add miracles, which incontrovertible evidence tells us have occurred
for the benefit of man beyond the ordinary laws of nature, and the no less wonderful
predictions of future events, and revelation of the divine will by the testimony of both,
no one in the face of all these things will be able to resist the conclusion that there is a
God who judges justly, who has nature in his power and to whom all his works are
known from the beginning of the world.

Section Viii

In which universal human consent is adduced to the same end, with some other
considerations

Finally a great deal of weight is added to the previous arguments by the consent of
almost all men, of every race and every age. However diverse their opinions on the
nature and properties of God, they have nevertheless unanimously agreed that there is
a Supreme Deity. Such universal agreement to a doctrine to which all the prejudices
of the senses, the imagination, and the feelings are opposed, must necessarily be
recognized as a native offspring of the reasoning faculties, as a seal which the divine
hand has impressed upon his work.

Various other considerations could be given here, based upon a comparison between
the belief which denies divine existence and that which affirms it. These include
considerations of the great risk which the atheist runs if he is wrong; of the horrid
consequences of atheism, which will destroy all virtue, all order in human society; of
the ineluctable difficulties in which the atheist becomes involved in laboring to escape
from certain difficulties in conceiving of the Deity; and of the weakness of the reasons
which the atheist puts forward compared with the reasons which establish the opposite
truth. But all this and much more that we must pass over, which has the strongest
tendency to confirm and illustrate this most important truth, may be read in the
celebrated Master Jacques Abbadie’s On the Truth of the Christian Religion, volume
1, section 1.5

Section Ix

On the arguments for proving the existence of God made by the celebrated Descartes

As no mention has been made above of the arguments which have been used to
demonstrate the existence of the Deity by the celebrated Descartes in the third and
fifth Meditations, the fame of the author and of his speculations seems to oblige us to
explain this omission.6
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In the third Meditation the celebrated author argues that any idea presupposes a cause
of itself which has in itself so much reality and perfection, formally or eminently, as is
contained in the idea itself objectively or by representation. Since therefore we have
an idea which represents supreme and infinite perfection, it must necessarily be
obtained from some cause which contains in itself all that perfection. I would consider
this argument to be well-founded, if we were conceiving of God here in his own kind
or, as the scholastics say, in his quiddity, such as one must believe the blessed
inhabitants of heaven to enjoy, impressed upon them by the object itself, or by the
exemplary cause. But since the idea of God which we have in this life is merely
abstract, such an idea as can be formed, like other ideas, from simple sensations or
reflections by variously separating or combining them, it is not obvious what can be
inferred from this idea, more than from any other to be found in the mind.

You might perhaps argue that we can at least rightly infer from it that the first cause
also of ourselves contains an idea of infinitely perfect being, and consequently that
since it too has the power of actually possessing all the perfections of which it has the
idea because it has the power of existing in itself, it is itself infinitely perfect. The
celebrated author makes this argument toward the end of the same Meditation. | have
myself shown above that being which exists by the internal necessity of its own
nature, also possesses by the same necessity every perfection. But I do not see how it
contributes to the elucidation of this question to say that the supreme Being has the
idea of infinite perfection, unless he is supposed, by some voluntary act of his own, to
impart existence to himself and the perfection which he possesses; but this is certainly
not acceptable.

Another argument which the same author uses in the fifth Meditation, which infers
that God exists from the fact that necessary existence, as a perfection, is involved in
the idea of an absolutely perfect Being, suffers from a more obvious fallacy. For from
the fact that some attribute is involved in the idea of something, it only follows that
this attribute belongs to that thing, if that thing exists, not that the thing having this
attribute actually exists.

Anyone who wants to read more about these questions should consult the Meditations
of Descartes cited above, with the supplements, objections, and replies. He should
also read the teaching of the celebrated Gerard de Vries on this subject in his
Reasoned Discussions, in the dissertation “On infinite extension” and “On innate
ideas of things,” and elsewhere.”
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Chapter 2

On The Attributes Of God And First, On The Incommunicable
Attributes

Section |

On the attributes of God in general, and their division

In the last chapter we demonstrated the existence of a Supreme Deity, that is, an
independent spirit, supremely perfect, from whom all things have their being. The
next step is to give an outline, however briefly, of certain particular perfections of the
Deity which are contained by necessary connection in the idea we have just explained
and to demonstrate that they belong to the Deity. The perfections formally involved in
this idea need no further work, since we have demonstrated above that God exists,
when the idea of him is considered in its full comprehension. This was the result of
the first two sections of the last chapter, where we proved from the evident series of
causes that an independent being exists; then, that what is independent is infinitely
perfect; that what is infinitely perfect contains in itself all the perfections of other
things, and consequently all things depend upon it; and finally that this most perfect
being is also a thinking being and is therefore spirit. Since, as I say, we have
adequately demonstrated the existence of this Being which is represented by the idea
of God just defined, we must now investigate the attributes which we infer are
necessarily connected with that idea.1

One part of this complex idea is generic, namely, that by which God is represented as
spirit, or thinking substance; the second part is distinctive, by which God is
represented as infinitely perfect, independent, from whom all things depend. Hence
also arises a double order of secondary ideas, or attributes. Those which are a
consequence of the generic concept, that is, spirituality, are called communicable,
because they belong or may belong also to created spirit, at least in some degree. But
those ideas which are a consequence of the distinctive concept, i.e., infinite perfection,
independence, and absolute primacy, are normally called the incommunicable
attributes of God.

We must speak briefly about both kinds of attribute, but first about the
incommunicable attributes, both because they are by and large formed in our
conception from the attributes common to every being by the removal of the
imperfections or limitations which are found in every being except God, and because
it is by adding incommunicable attributes that we are to give a particular description
of the communicable attributes and in some measure elevate them in our thought in
order to make our conceptions of them worthy of God. By this means other
incommunicable attributes are generated from the combination of communicable and
incommunicable attributes with each other. They designate in a manner appropriate to
us the special mode in which otherwise communicable attributes belong to God. Thus
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infinitude added to knowledge constitutes omniscience, added to power, omnipotence,
and so with the rest.

Section I

On the necessary existence of God

First, it is inferred from the divine independence that God exists necessarily, that is,
by internal and absolute necessity, not (like all other things) in relation to some
external principle.

However we do not therefore, as some do, consider the divine perfection as either the
cause or reason of the divine existence. Perfection cannot be conceived as the reason
for existence, unless existing perfection is meant; that is, unless we assume the very
thing whose reason is supposed to be being explained, since existing perfection
necessarily involves an existing subject to which it belongs.

We are correct therefore in saying that no cause or reason for the existence of the first
and intrinsically necessary being ought to be sought or can be given. In truth it exists,
because it exists. And therefore its existence does not have to be demonstrated by us a
priori, but only a posteriori. However we do not deny that granted the existence of a
deity, his infinite Perfection can be understood, to our way of thinking, as the reason
why he cannot but exist in any case.

But from the fact that no reason can be given for first existence, it does not follow (as
a certain learned man contends)2 that the first being exists purely fortuitously.
Intrinsically necessary existence is not less contrary to fortuitous existence, it is in fact
much more contrary to it than it is to anything that follows by the strictest necessity
from any principles whatever; and for this reason it cannot by any chance cease to
exist.

Section i1

On the divine unity

The infinity of God no less clearly entails his unity, or his uniqueness, which is utterly
incompatible with the existence of several gods, several beings supremely and
infinitely perfect.

For what is infinitely perfect essentially involves all pure and simple perfections; and
so leaves no perfections of that kind (perfections, that is, from which every
imperfection is absent) to be possessed by any other being whatsoever.

Likewise, all things depend on what is infinite, so that no room is left for any other

independent being whatsoever. Divine perfection therefore utterly excludes any other
being similar or equal to it.
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Conversely, no finite being includes in the idea of itself any essential attribute which
may not belong to anything at all.

Section Iv
On the divine simplicity

Not only is God himself one, so that it is impossible that more than one God exists;
but also whatever exists in God is one in such a way that it is plainly incompatible
with the presence in him of several parts or perfections which are really distinct from
each other or different from God himself.

For either the several things which are supposed to exist in God are finite and
dependent, or they are infinite. If the former, they cannot belong to God, whose
perfection does not allow that anything found in him be dependent or finite; if the
latter, they imply a plurality of gods, a view refuted in the previous section.

The divine simplicity consists in this real identity of all things that exist in God,
among themselves and within God himself. This not only precludes God from being
composed of several things, that is, from drawing his existence from others; it also
precludes him from being composed with several things, or entering as a part into the
constitution of some whole. For this would prove that God does not contain all
perfections in himself, but must borrow some by the addition of a component.

This is the point of the phrase of the Scholastics that God is purest Act,3 by which

they mean that in God there is nothing potential, that is, no passive power of receiving
any perfection or quality whatsoever which is not contained in his essence itself.

Section V

On the divine immutability

God’s immutability necessarily flows from his simplicity.

Every change occurs either by a new arrangement of parts or by the addition of some
new component, or by the removal of what had previously been a part. But none of
these can occur to God, who, as we demonstrated in the previous section, admits
neither parts nor components. Therefore the excellence of the divine nature utterly

rejects any change whatsoever.

It is equally evident that all created things, being composed of several things or at
least with several things, are liable to change.

Section Vi

On the divine eternity
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Because of this mutability of all created things and because of their contingency, they
may not only possess perfections at one time and lack them at another, but also may
exist at one moment and not exist at all at another. Further because of their finite
natures and the frequent incompatibility of the properties which they may admit, they
possess the various modifications of which they are capable only in succession. This
is why we normally measure the existence of created creatures by time, that is, by the
parts of succession with which they coexist.

By contrast, the uniform constancy (if one may put it this way) of the existence of
God, who exists necessarily, and possesses immutably and therefore all together, all
the perfections which can belong to a Supreme Being, and who contains all things by
virtue of himself, is far above all those modes of measurement. Hence on the one
hand it makes no difference to the essential perfection of the Deity whether
succession itself exists and so whether God coexists with it, or not; and on the other
hand the Supreme Deity could not lack any of the eternal constancy of existence
which coexistence with a succession which was infinite on both sides would involve.

The ideas of divine eternity and immensity which we explain here may seem to some
to be rather unusual. But we could not follow the philosophy of some recent writers4
and accept succession and extension as properties of the Supreme Deity or regard
them as anything but properties of contingent things, to which necessary existence is
no more to be attributed for that reason than to the subjects in which they are. On the
other hand we could not for that reason follow the unsubtle subtlety of the
Scholastics,5 who on the one hand declare that the whole idea of succession is so
distinct from the concept of eternity that they do not seem to recognize any relation of
one to the other, and yet by their very manner of speaking betray the fact that they
secretly cherish in their minds the popular idea of eternity as a permanent coexistence
with a certain infinite flux of moments, or a temporal space, so to speak; just as they
do not conceal the fact that they conceive of immensity by means of presence (but
without any extension on its own part) with infinite local space. At the same time,
since they do not concede necessary existence either to succession or to real
extension, they call both spaces imaginary, and thus attribute the properties of real
entities to mere nothing. He who seriously reflects on this, will easily recognize that
no other way is left than the one which we have attempted. 6

God therefore is eternal, he is the one who, without succession in himself, transcends
the whole order of successive things and embraces all succession in his own person,
so that he can lengthen or shorten it, by the effective decree of his will, to whatever
limits he wishes in either way, while he coexists with it all in the most perfect manner,
neither adding anything to his existence, nor taking it away.

Section Vii

On the divine immensity
Again, we are accustomed to define created things not only by times, or parts of

succession with which they coexist, but also by places, or parts of extension with
which they correspond.
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Now the simplicity of the divine nature does not admit this kind of part any more than
the other, nor does actual extension any more than succession belong to the essential
perfection of the Deity (for the existence of both is contingent). It is a puerile sophism
which some learned men have used in trying to demonstrate that real existence cannot
be bounded by any furthest limits, much less not exist at all. That which is extended,
they say, if it is finite, is either bounded (i.e., as they explain it, surrounded) by that
which is extended or by that which is unextended or by nothing; if you say
surrounded by nothing, you are, according to them, already attributing extension,
which is a property of real being, to nothing. But what schoolboy does not see that the
sense of the proposition by which it is said that an extended thing is surrounded by
nothing, is negative, 1.e., it is not surrounded by any thing, or not surrounded at all.
For that every extended finite thing should be actually surrounded by something else
(which necessarily posits a further extension) is an obvious petitio principii.7 Yet it is
certain that God cannot lack any amplitude which copresence with extension infinite
in all dimensions would include.

We therefore conceive of God as immense, that is, as one who without extension in
himself, transcends all extension and has it all within himself, so that by the effective
decree of his will he may command it to be extended or circumscribed to whatever
limits he pleases, being present himself to the whole of it in the most perfect manner,
neither adding anything to himself nor taking it away.

Section Viii
On the divine omnisufficiency

From what has been said it is easily understood that God is omnisufficient, i.e., that
both for himself, and for all others from himself, he is all in all.

That he is sufficient to himself, is quite obvious from his independence. But if God,
the supremely perfect being, is sufficient to himself, much more must he be sufficient
for other things which have no perfection at all in themselves, except so far as they
carry some shadow of the divine perfections, whether for giving them existence and
maintaining it, or affording them the highest perfection they can attain. This is
particularly true of the dispensation of complete beatitude, perfect at every point, for
rational creatures, not only for giving it to them from himself as the supreme provider,
but also for exhibiting it in himself as omnisufficient object.

Section Ix

On the divine incomprehensibility

From each and every one of the perfections explained so far, it obviously follows that
the Supreme Deity is incomprehensible, that is, that he cannot be so thoroughly
understood by any intelligence except his own that he is not infinitely more concealed
than known.
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This is not to be understood only in the sense in which it may be truly affirmed that no
object of any kind can be comprehended by a finite intelligence, because any given
thing has innumerable relations with other things, whether existing or possible, which
no finite intellect could exhaustively enumerate. The divine incomprehensibility, I
say, is not to be understood only in this sense. For not only does God have infinite
relations with infinite external objects, but infinite in himself he also contains all their
perfections within himself, and thus has infinitely more perfections than can be
enumerated; which cannot be said of any other being.

In fact, though in some measure we do grasp the divine attributes which we conceive,
yet in the manner in which they belong to God, each of them leads the mind as it were
into an abyss which no finite mind has power to penetrate.

And yet this does not prevent the idea of God which with due attention we achieve,
from being said to be clear and distinct in the sense intended by recent writers on
logic.8 For however inadequate it may be, and however much of the unknown it may
contain, yet in itself it does strike the mind with sufficient vividness, and is easily
distinguished from any other idea.

Note too that the finite capacity of our minds implies not only that all the knowledge
which we can have of God is quite inadequate in any case, but we cannot grasp it all
in one go; we are compelled to present to ourselves the perfections which are plainly
identical in God (as is clear from section iv) under various different notions.

But if God cannot be comprehended by the mind, much less can he be plainly
expressed by the tongue; and thus he is ineffable.

Section X

On the divine admirability

From the divine incomprehensibility it follows that God is supremely admirable,
since however long the mind persists in its contemplation of him, something new is
always arising for its contemplation, even for eternity.

Section X1

On the divine adorability

Finally, from all the aforesaid prerogatives of Deity, his adorability necessarily flows;
that is, the eminence of perfection on account of which every rational creature is
bound to submit himself to God with the greatest mental devotion, and to order all his
actions to celebrate his praises. This prerogative necessarily presupposes that God is a
thinking agent, and is in truth the incommunicable acme of the divine majesty, of
which we will speak in the next chapter.
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Chapter 3

On The Communicable Attributes Of God

Section |

On the communicable attributes of God in general

It naturally tends to enhance our devotion to God to consider him as a spirit, a spirit in
whom all the individual prerogatives of supreme Deity which we surveyed above are
attached to each of the common properties of spirits. This attachment of
incommunicable attributes to communicable attributes is neatly expressed by the
reverend theologians of the Synod of Westminster, when in describing God in the
Westminster Catechism, Question 4, they liken the incommunicable attributes to
adjectives, the communicable to substantives which the adjectives modify.1 In order
to proceed properly in this train of thought, we should reflect on ourselves and on the
modes of thinking which we experience in ourselves; we must then carefully
distinguish in each mode what indicates a perfection and what indicates an
imperfection. Our aim is to reject all imperfections, that is, all those conditions which
derogate in any way from the divine prerogatives established in the last chapter, and
to assign the remainder securely to the Deity, not only stripped of imperfections, but
also negatively separated from them, or so elevated by the addition of
incommunicable attributes, that the result is worthy of God and proper to him. We
have explained above (ch. 2, sec. 1, toward the end) the way in which incommunicable
attributes are formed from communicable attributes.2

But (to avoid repeating the same thing again and again later) we must make a
cautionary point at the outset. We find an imperfection in all our modes of thinking:
they are adventitious to our minds and different in reality both from the mind itself in
which they inhere and among themselves, and they are only formed in us
successively. But in God there is a completely different mode: all his thoughts are one
most simple and eternal act which is in reality identical with his essence, as is quite
clear from the simplicity and immutability which we previously asserted of the Deity.

Further, a consideration which we used above to form the notion of the simplicity of
God in general is highlighted in a special way when we attribute the perfections of
spirits to God. For, since the divine essence has necessarily to be recognized as most
perfect in itself without addition of any distinct entity, it cannot be most perfect
without actual knowledge, and that knowledge must be consistent with his most
perfect nature, i.e., it must be infinite. Hence knowledge which is actually infinite
belongs essentially to God, i.e., is identical with his nature. (The same thing is to be
understood of an actual volition that conforms with the supreme reason, etc.) With
this observation, we go on to particular points.
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Section I

On the divine ideas of things

In the first place we experience in ourselves that we contemplate various ideas of
various things or conceive of various objects; and since it denotes a perfection rather
than an imperfection to conceive of objects or to apprehend them (because this is
necessarily involved in every thought about them), there is no doubt that we should
attribute the same to God.

But our mind has particular concepts of only a few things, and these are thoroughly
imperfect and inadequate; and just as it views external things only in ideas drawn
from outside itself, so perhaps it does not know itself till it catches itself engaged with
things other than itself.

By contrast God himself is the closest object of knowledge to God; thus while he
comprehends himself in his omnisufficiency, he must also contemplate in the most
perfect manner all possible things which are virtually contained in it. That God cannot
comprehend himself without contemplating all possible things, since they are virtually
and eminently contained within himself, is so far from convicting him of poverty (as
Poiret foolishly fears) that on the contrary it is to be attributed to the infinite
sufficiency of the Deity.3

But we must not attribute to the Deity the sensations and imaginations that are found
in us, since they are not in themselves true representations of objects, but give
evidence of passions and dependence on external things, and seem to have been given
to us only to assist our weakness, i.e., so that external things, which would otherwise
be hidden, may become known to us through their effect on our minds.

Section Ii1
On the divine knowledge

We also observe in ourselves that we form opinions or judgments by comparing ideas
with each other. As the knowledge of truth which consists in the sole act of judging is
a great perfection of a thinking thing, without which simply having ideas by
observation would be of little use to the mind, there is no doubt that judgment,
understood in this sense, belongs also to God. We here use the term “judgment” as it
is understood by logicians in describing acts of the mind. One must beware therefore
of following the usage of our vernacular idiom and including anything in the idea of it
which would derogate from the certainty of knowledge.4

But of the immense number of knowable truths our judgment extends only to a few,
and 1s frequently uncertain even about these and quite often wrong. But the judgment
of God bears on its face the highest evidence of truth in all things, and has the most
absolute right to be called knowledge. It also embraces the whole range of truth in its
scope; for only infinite knowledge is worthy of infinite Spirit. But to get a better grasp
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of these things so far as our means allow, we must distinguish between the different
classes of truths to be known.

In the first place there is no doubt that God, however incomprehensible to every finite
intellect, 1s wholly perspicuous to himself; he is conscious in the most perfect manner
of his own existence and of his infinite perfections. For no other object of knowledge
is either more intimate to infinite mind, or more worthy of it.

Further, since God in his omnisufficiency, as we said in the last section, contemplates
all ideas of possible things whatsoever, he must be able to perceive all their possible
relations, 1.e., those hypothetical truths about the connections and oppositions between
the attributes of things which, since they are the same at any point of time, are
generally called efernal, and among which are all the things that we get to know by
direct or indirect comparison of abstract ideas.

These hypothetical truths have this in common with the truths concerning the actual
existence of God himself and the supreme perfections, that they are conceived as
being as they are necessarily and independently of the decree of the divine will; hence
both these kinds of knowledge in God are called the knowledge of simple intelligence.

With great effort and with no success the distinguished Poiret attempts to show that
all truths, even purely hypothetical truths concerning the properties of finite things,
have their origin in the free and indifferent decision of the divine will. In fact he
seems to betray his case when he contends that in no way could those things be
without those properties. But they could (he says) have been nothing. What is this?
Not to exist? No one denies it. They could (he says) not have been possible. But no;
for since they involve a contradiction, they could never have been possible for that
reason. The learned man seems to have been misled by the fact that (following a
scholastic prejudice on this issue) he considered the essences of nonexistent things as
something real; nor has he fully recognized that whatever is affirmed of things which
are not posited as actually existing, is only affirmed in view of the possible case that
they exist. 5

Again, God, who is intimately aware within himself of his eternal design, ever knows
with supreme certainty the existence of all created things and all their actions and all
the changes which may occur to them at any time, since these are all determined
directly or indirectly by the decree of the divine will. Divine knowledge of truths of
this kind, which he contemplates in the deliberation of his will, is called the
knowledge of vision.

In knowing all these things, God does not depend on acquiring pieces of knowledge
from external sources as we do, nor does he perceive them in their effects, but in the
first cause of all things. Hence he does not make use of discursive thought, that is, he
does not proceed from the known to things which were previously unknown. The
supreme perfection of the divine intellect does not permit this successive mode of
thought; its absolute simplicity and immutability does not suffer it; these individual
perfections make it clear that the divine intellect surveys all truths in one eternal and
simple act. But if our successive mode of knowing does not belong to God because it
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implies previous ignorance or doubt, still less does forgetfulness, which is subsequent
ignorance, take place in him, not to mention the cruder imperfections of our intellect
such as error and inconsistency in judgment.

God’s knowledge is called wisdom, since it is concerned with what it is most worthy
of divine perfection to effect and most fitting to illustrate his glory in a splendid
manner. Since it is understood to embrace the whole system of things that might be
created and thus assumes that nothing has yet been decreed, it belongs to the
knowledge of simple intelligence.

Besides this double knowledge which we have shown to be rightly attributed to God,
some of the Scholastics (namely those who, as we shall explain below, have denied to
God the determination of the free actions performed by rational creatures) have
concocted a third knowledge, which they call mediate. They were attempting to
explain how God has foreknowledge from eternity of the free actions of creatures,
though they have not been at all determined by his decree. Mediate knowledge is the
knowledge by which God is said to know what a rational creature would do, if he
were placed in such and such circumstances; and thus God would know what the
creature would actually do when he saw in his decree that the creature would be
placed in such circumstances.6

But either the circumstances in which the creature is assumed to be placed have a
necessary connection with the action which the creature is foreseen as likely to do in
that case, or they do not. If the former, God knows the connection by the knowledge
of simple intelligence, and by placing the creature in those circumstances, he
determines it by that very fact to do the action necessarily connected with them. If the
latter, the connection of the action with the circumstances supposed could neither
occur nor be foreseen without an ordination of the divine will by which it would be
determined, either in itself or in its cause (for nothing else can be credited with
connecting things which are not linked by nature), and in this case God knows the
said connection by the knowledge of vision. In both cases, the action of the creature
cannot be known as absolutely going to occur except in those causes by which, when
taken together as a whole, the exercise of the same action is determined. Nor could
something which was to exist in time be foreknown from eternity, unless something
also existed from eternity which determined its existence. And thus we are led to
think about the divine will.

Section Iv

On the divine will

We experience in ourselves that we will what seems compatible with ourselves and
that we reject what seems incompatible with ourselves. Since this in itself shows no
imperfection but on the contrary obvious perfection, it is certain that will is to be
attributed to God. For we cannot understand the notion of a happiness in which the
happy person does not acquiesce by willing it, and no action which is not done freely,
i.e., by command of the will, is worthy of a most perfect being.
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The difference is that men want what they will because it contributes in some manner
to their felicity (which good men seek in God, and pursue in order to illustrate the
divine glory). God, on the other hand, who is most happy in himself, as will be said
below, first seeks, in whatever he wills outside himself, not the increase or
preservation of his own felicity but the illustration of his infinite perfections (in which
lies the felicity of rational creatures who seek their felicity in the manner which God
commands). As we can conceive of no object outside God more worthy of conception
by the divine will, so it is noteworthy that Holy Scripture everywhere favors this
manner of conceiving him.7

What God’s will is in other respects and with what objects it is concerned, can be
understood to some extent from what has been said before.

Firstly, it is agreed that the divine will is utterly independent and cannot be moved or
swayed properly speaking by external objects, since it is in reality the same as the
divine essence and therefore is prior to all external things and eternal and immutable.
As far as the objects are concerned, the divine will can be distinguished in much the
same way as we distinguished divine knowledge in the previous section. First it is
certain that God wills himself, wills his own existence and all his perfections; likewise
he wills that the eternal and immutable relations of ideas, or what we have called
hypothetical truths about the essential attributes of things, be always the same as they
always are. But with respect to these, since the divine will, as far as our mode of
conceiving goes, seems rather to presuppose than to precede the truth of the things
themselves as it appears to the divine intellect, this will of God which is concerned
with the objects of the knowledge of simple intelligence, is usually called approving
will.

Secondly, God also wills that certain beings different from himself should exist, each
in their own times; that they should have a certain fixed order and arrangement among
themselves; that some things be born, some die, etc. As there seems to be no
necessary reason in any of these things why it should be thus or otherwise
antecedently to the ordination of the divine will, for this reason God is conceived (in
our order of conceiving) as willing those things to be so, before the things themselves
are conceived as such or known by God to be so. This will of God, which is
concerned with the objects of the knowledge of vision (which is itself founded in that
will, so far as our manner of conceiving it goes) has normally been called deciding
will or decree.

And just as approving will extends to all necessary and immutable truths, so deciding
will pertains to all truths which we normally call contingent, not only about things as
absolutely going to be or not going to be, but also about connections made between
things which are bound together with each other not in their natures but in the divine
decree; knowledge of them, as we remarked above, belongs to the knowledge of
vision.

For we understand here by necessary truths to which we extend the knowledge of

simple intelligence and the approving will of God, only those truths whose ground, in
our order of conceiving, does not seem to need to be sought in the divine will. Such
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truths, as we indicated above, include purely conditional truths, as well as the
existence of God himself and his supreme perfections. By contingent truths, on the
other hand, which we assign to the knowledge of vision and the deciding will, we
understand all truths whose reason for being as they are should be sought in God’s
will. Such are all truths which are not purely conditional and abstract about created
things as well as those which flow from the will of God and which we understand
from the very idea of Deity as belonging to his most perfect nature.

Thus the distinction between the approving will and the deciding will in no way
coincides with the distinction which some make between the necessary and the
indifferent will of God. We assume, for example, that retributive justice is essential to
God. On this assumption, it is certain that God necessarily wills that if sins have been
committed, they should be punished; this however is the deciding will, and the
knowledge by which God knows that sins will be punished is the knowledge of
vision. For the reason why this will happen is to be sought in the divine will, and
antecedently to the divine will there is no necessity for it internal to the effect itself,
however necessarily that will (even in our ideas) is connected with divine perfection.
Hence this necessity is not at all opposed to liberty rightly understood, since it does
not prevent the effect being produced by God through the decision of his will.

The conclusion of the argument is that the will of God is the true cause of all real
existence outside of God, since it completely depends on God and on his willing it.
And since the divine decree is identical with God, it cannot depend on any cause
which is really distinct from him, even though in our order of conceiving it (which is
by analogy drawn from our mode of thinking) the decree presupposes the divine
existence together with its essential perfections, as well as the knowledge of simple
intelligence.

Furthermore by the mode of thinking with which we are familiar, one decree is
normally thought of as presupposing another. For among men, what is last in
execution of a set of effects bound to each other by constant connection, is normally
first in intention; so in comparing the works of God (where what is last in execution
seems to be superior in excellence, and its production seems to illustrate the divine
perfections more clearly) it is natural for us to think of God as willing one thing first,
then as willing other things so far as they are means to it. And indeed, when some
creation of God’s manifestly serves an excellent purpose worthy of the divine
wisdom, it would be an absurd scruple, which would seriously insult the supreme
craftsman, to doubt that the fitness of this creation to this use was appointed by the
most wise counsel of God. And it is not only in the apt fitting of means to ends, but
also of other things between which there is no physical connection (especially of
moral actions with their moral effects) that the divine purpose so plainly appears that
we cannot fail to recognize it without impiety.

Thus we prove that the successive mode of willing does not belong to God by
employing the same considerations by which we showed in the previous section that
discursive thought is not appropriate to him. The successive mode of willing is that by
which we are led from intending an end to deciding on the use of means, or in general
are led from a thing previously decided to deciding another which must be connected
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with it. Similarly it seems that we cannot find a more suitable way to think about the
divine purposes from our narrow perspective than by representing God to ourselves as
taking in at one glance the whole system of things, or even innumerable possible
systems, or (as a certain recent excellent writer, Leibniz,8 loved to say) infinite
possible worlds, from which he chooses one, namely that system of things which are
to exist at the time and place that has seemed to infinite wisdom to be most
appropriate.

Since we see such a small part of this system (not to mention the infinite possible
systems with which it is compared in the divine mind), the reasons for the divine
purposes even in things which come within our view, are for the most part hidden
from us.

Finally just as every vacillation and inconstancy is to be excluded from the divine
will, so much more is every irregularity, though all too often found in our wills.

Section V

On the divine sanctity

And from here we move to consideration of the divine sanctity. The difficulty of
conceiving it is all the greater because though it is a perfection in us to conform our
will to the supreme rule, yet this implies the imperfection of assuming a superior
whose will we are bound to respect; and to recognize a superior denotes a dependence
which is as alien to the Supreme Deity as it is possible to be.

But one must reflect that the sanctity, or moral goodness, of a rational creature
consists in his love and veneration of God, and in displaying these feelings by
habitual will in all those actions which God determines to demand as evidences of
them. And similarly the sanctity of God consists in the infinite love by which God
embraces his infinite perfection, and in his immutable will to declare this love by all
those dispensations toward creatures, and especially rational creatures, which eternal
reason teaches most aptly serve this end. When we assert that the idea of moral good
necessarily has regard to God, we do not therefore abandon the idea of a moral
goodness which is to be attributed to God himself, nor are we forced to turn it into
something trivial, as some wrongly object.9

Here it is relevant that God is truthful, so that he is not able to contradict himself
either by deceiving a creature by his testimony or by imposing a false proposition on
him to be accepted by faith. It is also relevant that he is benevolent, or ready to do
good to his creatures, especially his rational creatures, so far as they bear his image
and are not opposed to him, and finally that he is just, i.e., he approves in a rational
creature what is consistent with himself and rejects the inconsistent, and he wills that
both be manifested by connecting the felicity of a creature with duly observed
subordination to him, its misery with violation of that subordination.

God’s will to interpret certain actions of a rational creature as tokens of due or undue
feeling toward him or the preservation or violation of subordination and thus to

PLL v5 (generated January 22, 2010) 177 http://oll.libertyfund.org/title/1707



Online Library of Liberty: Natural Rights on the Threshold of the Scottish Enlightenment: The
Writings of Gershom Carmichael

connect it with the happiness or misery of the creature, this will, I say, when
proclaimed to the creature by suitable signs, is called the divine law. No secret will of
God is ever in conflict with this will so signified. For in its precepts God does not
express absolutely what he wills or decrees that the creature should do, but what sort
of deed on the part of a rational creature he will accept as an indication of love and
veneration and connect with the happiness of the same creature; and what sort of
deed, by contrast, he will hold as a sign of neglect or contempt for himself, and will
connect with the misery of the creature. And the event always corresponds to this
revealed will.

Section Vi

On the divine power

We also experience in ourselves some power over external objects or at least a
shadow of such power. This is the power by which in response to specific acts of our
will, certain new motions are produced in our bodies and sometimes also in external
objects by means of bodily motions; and such motions could have been restrained or
at least checked by contrary acts of will. Since power which is freely active (i.e.,
power that acts at the command of the will) argues no defect, but on the contrary
denotes a perfection which is utterly worthy of the being who embraces all things by
his own virtue, it is certain that freely acting power belongs to God, or that the will of
God is efficacious in external objects.

But our power is quite limited and dependent; that is, it extends only to producing
certain changes in things, a few small changes which are put within our power by the
efficacy of a superior cause. These imperfections must be excluded from divine
power. Only infinite power is to be attributed to an infinite being and only a wholly
independent power to an independent being.

We are right to say therefore that God is omnipotent, by this title we imply that the
efficacy of the divine will is such that God brings about outside of himself by the
sheer command of his will whatever he wishes to exist, at the time and in the
circumstances in which he wishes it to exist. He does so quite independently and
irresistibly, so that in carrying out his will he does not depend on the influence of any
superior or allied cause; nor is any other cause capable of putting an obstacle in his
way.

By this kind of explanation, by which we conceive the power of God as the efficacy
of the divine will, we neither confound the idea of power with the idea of will nor

restrict the power itself. (Both of these objections are made and both are wrong.) We
only restrict the exercise of it to objects which God actually wishes to exist.

Section Vii

On the dominion and majesty of God

PLL v5 (generated January 22, 2010) 178 http://oll.libertyfund.org/title/1707



Online Library of Liberty: Natural Rights on the Threshold of the Scottish Enlightenment: The
Writings of Gershom Carmichael

Since God, the creator of all things, ever seeks the illustration of his infinite
perfections and of the infinite love with which he embraces them as eternal reason
dictates, it cannot be doubted, that he both can and will, by most just right, dispose all
things created by himself to that most excellent end. In the first place he can and will
dispose those endowed with reason. To them God shows himself a most worthy object
of love and veneration in which alone they can be supremely happy, and at the same
time declares that he wills with equally just right that happiness be connected with
duly observed subordination to him, misery with the violation of subordination; and
he is omnipotent to carry out this his will. It is evident that nothing is lacking to bind
each rational creature by the most sacred ties to seek his happiness (to which he ever
aspires by the fundamental law of his nature) in God, and to pursue it by a series of
actions which God wills to require as symbols of love and veneration toward himself;
and he rightly renders the creature which acts otherwise liable to supreme misery.
And the sovereign right of the Supreme Deity, insofar as it affects all creatures
indifferently, is his dominion; insofar as it regards rational creatures in particular, it is
his majesty or authority.

Section Viii
On the divine happiness

Finally we have the experience from time to time of enjoying happiness or pleasure,
but also sometimes are afflicted by misery or pain. And so we understand that our
beatitude or misery does not depend wholly upon us, since we would wish to be
always happy, never miserable. To be happy is indeed a great perfection of thinking
substance, and therefore to be attributed to the Deity without reservation. But to
depend on another for one’s happiness, and to be capable of misery, are
imperfections, which must therefore be excluded from God. As he is most perfectly
conscious of his infinite perfection, he cannot but acquiesce in it with supreme
complacency; he has from eternity infinite beatitude in the enjoyment of himself, to
which no external thing can add or subtract anything.
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Chapter 4

On The Divine Operations, Or Actions Involving External
Objects1

Section |

In which the transition to this subject is explained

In the first chapter we demonstrated the existence of God from the visible operations
of God. We should therefore look rather more closely at the modes and conditions of
his operations. It is not necessary at this point to prove that all that exists outside of
God owes its being to divine efficacy. We believe this has been adequately made out
above where we demonstrated that God exists. For we included in the notion of God
the idea that all things depend upon him, and in the same passage we also showed (to
anticipate the objection that we are arbitrarily assuming such a universal principle)
that this same thing is necessarily connected with the divine infinity and thus with the
divine independence itself. Here we shall simply make a few small points about the
mode of divine efficacy and its specific ways.

Section I

On the properties of divine operations

As to the manner of divine efficacy, it is certain in the first place that God is a free
agent; that is, whatever he does, he does in accordance with a deliberation of reason
and a resolve of will. It is true that if God is to be formally called an agent or an
efficient, an effect must exist outside of God, apart from his will which is eternal. And
in this sense some kind of distinction can be made between the will of God and
external action. Nevertheless we are right to say (despite objections in some quarters)
that the manner in which God produces anything at all apart from himself is by
willing. For one cannot conceive of any action intermediate between the efficacious
will of God and the existence of the effect produced in its own time.

But God not only operates freely in all things, he also operates independently, so that
he does not borrow from any other cause either sufficiency of willing or efficacy of
will to produce an effect outside of himself. Hence it also follows that God is
irresistible in his operations; what other cause can check the operation of him on
whom all other causes absolutely depend, that is, from whom they draw both their
existence and their active force?

Section i1

On divine creation and preservation
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We proceed to take note of the different kinds of divine operations. Every operation
or efficacy either terminates in the actual being or existence of a created thing in that
the thing exists rather than does not exist (is simply nothing), or it terminates in the
introduction of some change in a permanent subject, whose existence it takes for
granted.

Now since all the efficacy of which any trace is found in created agents is of the latter
kind, we should not be surprised if we experience great difficulty in conceiving the
other efficacy on which the very existence of continuing things depends, if it seems so
incredible to men who are tied to their imaginations that any effect at all is produced
from nothing; and if it seems still more incredible that an effect already produced
cannot go on existing but will return to nothing, unless it is preserved in its existence
by continuation of the same efficacy by which it was first produced.

These things (I say) are difficult to conceive, for the reason that we may not find any
such thing in created agents open to our observation. For they produce nothing except
from preexisting matter, nor effect anything other than a change in the arrangement of
that matter or that subject by which it passes to a different state. This new state,
though normally attributed to the influence of a mutative cause, persists after the
action of that cause ceases; and in fact does not exist completely until the mutative
action is finished. This is the origin of the common prejudice which conceives of an
action as something which precedes the existence of an effect, and need only continue
until the effect begins to exist; once the effect has been produced, it is assumed to
exist thereafter of itself.

It is indeed not surprising that a cause whose only effect is the alteration of a given
subject, is required to take no further action than the making of the change. Some
argue that the need for continuous divine operation for the continued existence and
activity of created things is removed by the fact that things continue to exist or
operate after the created cause to which they attribute their continued existence and
operation ceases.2 It is clear that these people have not noticed how little is really due
to the efficacy of created causes. For things which are said to be formed by them draw
neither their substance nor their active force from them; just as a watch does not
borrow from the craftsman either its material or the force of gravity or elasticity by
which its wheels move.3 But since the actual substances of things no less than the
changes which occur in them, finite spirits no less than their thoughts, bodies no less
than their movements, are at an infinite distance from supreme perfection, we
conclude from what we said at ch. 1., sec. ii, that they are no less distant from
independence. And thus they are creatures, or effects, that is, things which need an
external efficacy to determine them into existence, an efficacy which, as soon as it is
exercised, makes at least the first existence of the effect contemporary with itself.

But if at any one instant these effects need the efficacy of an external cause to exist,
there is no reason why they do not stand in equal need of the same efficacy at all
moments at which they exist thereafter. For however many effects are produced, they
would never become independent or self-sufficient, and there is no necessary
connection between the existence of an effect for this moment and its existence at a
following moment. And you cannot argue that, once created, things exist until they
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are annihilated in a new action by God. For as annihilation does not have a positive
outcome, it is not a positive action, and can only be conceived as a suspension of
preserving action; such action therefore is necessary to the continued existence of a
created thing.

The conclusion of all this is that every single thing accessible to our observation,
whether spiritual or physical, derives its existence from the creative efficacy of God
as long as it exists, and ceases to exist only when God no longer exercises that
efficacy. We do not think it necessary to spend time on a fuller explanation of this,
nor to pursue more carefully the distinction between creation and preservation. For
the same action which terminates in the actual existence of a created thing, is called
creation in the first moment of the effect’s existing, preservation in subsequent
moments.

I am aware that many writers on these subjects take pains to emphasize at this point
that all finite things necessarily had some first moment of their existence, and thus
were at some time created in the sense in which creation is distinguished from
preservation. We believe by faith that the world and all that is contained therein had
its beginning at a finite interval of time in the past; and it is self-evident that no
dependent thing can be eternal, in the sense in which we have claimed this prerogative
for God, that is, in such a way that in his essence he transcends all succession and
embraces it all in his own virtue. But just as nothing seems to prevent God from
bringing into being a permanent thing with which no succession coexists, in which
case there is no room to distinguish between creation and preservation, so perhaps it
has not been convincingly demonstrated that God cannot bring into existence a
succession which is infinite in both directions and a permanent thing which is
coexistent with the whole of it. It is enough to have proved that every single finite
object, that is, every single thing that is other than God, has as much dependence on
God as it has being at any time or place.

Section Iv

On divine government

But if God is the first and original cause of all permanent things, we cannot doubt that
all the changes that occur in things also take their origin from him. How the divine
operation acts on them is given the general name of govern