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About This Title:

Originally published in German in 1936, The Natural Law is the first work to clarify
the differences between traditional natural law as represented in the writings of
Cicero, Aquinas, and Hooker and the revolutionary doctrines of natural rights
espoused by Hobbes, Locke, and Rousseau. Beginning with the legacies of Greek and
Roman life and thought, Rommen traces the natural law tradition to its displacement
by legal positivism and concludes with what the author calls “the reappearance” of
natural law thought in more recent times. In seven chapters each Rommen explores
“The History of the Idea of Natural Law” and “The Philosophy and Content of the
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Natural Law.” In his introduction, Russell Hittinger places Rommen’s work in the
context of contemporary debate on the relevance of natural law to philosophical
inquiry and constitutional interpretation.
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Introduction

Heinrich Rommen is known in the United States primarily as the author of two widely
read books on political philosophy, The State in Catholic Thought: A Treatise in
Political Philosophy (1945) and The Natural Law (1947), and as a professor at
Georgetown University (1953—67). Yet, before 1938, when he fled the Third Reich
for the United States, Rommen was neither a scholar nor a university professor, but a
professional lawyer—trained in civil and canon law—who had devoted considerable
energies to Catholic social action during the dissolution of the Weimar Republic and
the rise of the Nazi Party. The two books that secured his academic reputation in the
United States were written in Germany in the midst of his legal and political work, for
which he was imprisoned by the Nazis.1

Although The Natural Law displays erudition in a number of academic specialties
(law, philosophy, history, theology), the reader will appreciate that the book was
written by a lawyer in response to a political and legal crisis.2 As a practicing lawyer,
Rommen watched with alarm as the Nazi party deftly used German legislative,
administrative, and judicial institutions to impose totalitarian rule. “Our modern
dictators,” he remarked, “are masters of legality.”3 “Hitler,” Rommen concluded,
“aimed not a revolution, but at a legal grasp of power according to the formal
democratic processes.”

Every generation, it is said, finds a new reason for the study of natural law. For
Rommen and many others of his generation, totalitarianism provided that occasion.4
As he put it in his book on the state, “When one of the relativist theories is made the
basis of a totalitarian state, man is stirred to free himself from the pessimistic
resignation that characterizes these relativist theories and to return to his principles.”5
Rommen’s writings were prompted by the spectacle of German legal professionals,
who, while trained in the technicalities of positive law, were at a loss in responding to
what he called “Adolf Légalite.”6

What caused this loss of nerve, if not loss of moral perspective? Rommen points to
the illusion that legal institutions are a sufficient bulwark against government by raw
power—as though a system of positive law takes care of itself, requiring only the
superintendence of certified professionals. “Forgotten is the fact that legal institutions
themselves can be made the object of the non-legal power struggle. Who does not
know that in a nation the courts or the judges themselves are subject to the power
strife, showing itself in the public propaganda of contradictory social ideals?”’7

The reader will find that Rommen is relentlessly critical of legal positivism. He
distinguishes between two different kinds of positivism.8 The first, he calls world
view positivism. A world view positivist holds that human law is but a projection of
force—proximately, legal force is the command of a sovereign; ultimately, however,
the sovereign’s decree replicates the force(s) of nature, history, or class. Whereas the
world view positivist makes metaphysical, scientific, or ideological claims about law,
the second kind of positivism is methodological, and its adherents are committed to
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the seemingly more modest project of studying and describing the law just as it is,
without recourse to metaphysical or even moral analysis.

It is important to note that Rommen is not entirely critical of methodological
positivism. He allows that so-called analytical jurisprudence can be subtle and
refined.9 After all, lawyers should study law as it is—in the statute books, judicial
decrees, and policies of the state. Yet, by consigning the moral predicates of law
(good, bad, just, unjust) to a realm of ethics that is separated, rather than merely
distinguished, from jurisprudence of the positive laws, the methodic positivists can
become world view positivists by default. In Germany, their “tired agnosticism” with
respect to the moral bases and ends of positive law left the German legal profession
intellectually defenseless in the face of National Socialism.10

In The Natural Law, Rommen traces the historical and philosophical roots of this
“tired agnosticism.” He wants to show that the disrepair of constitutional democracy
is the result of skepticism and agnosticism, which themselves are the cultural effects
of disordered philosophy. The idea that the project of constitutional democracy
suffered from philosophical neglect was a lesson drawn not only by Rommen but also
by a number of other influential European émigrés to the United States. In 1938, the
year that Rommen arrived in the United States, three other important émigrés
debarked on these shores: the French political theorist Yves R. Simon, the Austrian
legal philosopher Eric Voeglin, and the German philosopher Leo Strauss. The most
famous Catholic thinker of the century, Jacques Maritain, arrived in New York in
1940, one year before Hannah Arendt. These émigré intellectuals explained the
European problem to Americans and proposed also to explain America to itself.

Beginning in the late 1930s and through the 1950s, there was a renascence of interest
in natural law—one that corresponded almost exactly to the American careers of the
European intellectuals who had fled the chaos of Europe. The extraordinary talents of
these émigrés were almost immediately recognized. Consequently, they were able to
introduce Americans to a more classically oriented philosophy and taught a new
generation of students in law and political philosophy to ask questions and to look for
answers in places long forgotten by American schools. Arguably, they rescued the
American departments of political science from positivism and behavioralism.

After stints at small Catholic colleges, Heinrich Rommen became a member of the
faculty at Georgetown. The rest of the cohort of Europeans tended to cluster at three
other universities. Dr. Alvin Johnson, President of the New School for Social
Research in New York City, recruited Leo Strauss, Hannah Arendt, and other
European-trained social theorists. At the University of Chicago, Robert Hutchins,
Mortimer Adler, and John Nef, head of the Committee on Social Thought, also
recruited Europeans, many of whom (Simon, who came by way of Notre Dame,
Strauss, and Arendt) would eventually hold posts at Chicago. Ninety miles away, in
South Bend, Indiana, Notre Dame’s president, John F. O’Hara, began building what
was called “the Foreign Legion.” Most of the émigrés were either Catholic or Jewish,
and Father O’Hara took full advantage of the Catholic connection to build the faculty
at Notre Dame. Waldemar Gurian and F. A. Hermans came to the University of Notre
Dame in 1937. Although compared with Maritain and Strauss they were lesser lights

PLL v5 (generated January 22, 2010) 8 http://oll.libertyfund.org/title/676



Online Library of Liberty: The Natural Law: A Study in Legal and Social History and Philosophy

in the constellation of émigré scholars, Gurian and Hermans founded the Review of
Politics, which led to the foundation of the Natural Law Forum (today, the American
Journal of Jurisprudence).11 Both journals quickly became important media for both
Catholic and Jewish émigrés.

In the brief course of five years, therefore, the New School, the University of
Chicago, and Notre Dame became, in a curious way, sister institutions. Political
philosophy was pursued in the light of the ancient and medieval traditions, with a
multidisciplinary breadth that was distinctively continental. It would be anachronistic
to characterize this group of thinkers as “conservative.” In their respective European
contexts, they rejected the various species of nineteenth-century romanticism that
formed the staple of European conservatism in fin-de-siecle Europe. In hindsight we
see that the advent of a conservative intellectual movement in the United States would
have been unthinkable without these Europeans. Among other contributions, for
present purposes, they called attention to the perennial debate over natural law.

With respect to the problem of natural law, what did these Europeans find upon their
arrival? The answer is that, in the first decades of this century, American thinkers had
given relatively little attention to natural law. If natural law was ever mentioned, it
was usually in the context of theories of jurisprudence (rather than philosophy or
political philosophy) and even then in a derisive or dismissive tone. In his brief but
nonetheless influential 1918 essay “Natural Law,” Oliver Wendell Holmes declared,
“The jurists who believe in natural law seem to me to be in that naive state of mind
that accepts what has been familiar and accepted by them and their neighbors as
something that must be accepted by all men everywhere.”12

It is a historical fact that ideas of natural law and natural rights shaped the Founding
of the United States and in the 1860s its refounding. Nonetheless, American
academicians and jurisprudents generally regarded natural law as an antique
metaphysical ghost—an abstraction drawn from an obsolete philosophical conception
of nature and the human mind’s place within it. At the turn of the twentieth century,
the educated classes thought of “nature” not according to the classical conception of
an ordered cosmos of ends, nor even according to the Enlightenment understanding of
fixed physical “laws of nature”; rather, nature was conceived according to one or
another evolutionary scheme within which the human mind exercises creative,
pragmatic adjustments.

At the same time, American legal theorists and jurisprudents resisted the pure
positivism entrenched in England and in some legal cultures on the Continent.13 They
recognized that neither laws nor a legal system as a whole could be explained simply
on the basis of the will of the sovereign. Nor for that matter were the Americans
satisfied with a formalistic treatment of legal rules. Having jettisoned both the
classical and modern theories of natural law, the American legal mind was forced to
turn elsewhere for an account of the extralegal bases of law. Such advocates of
“sociological jurisprudence” as Louis Brandeis urged judges to set aside mechanistic
and formalistic logic of “rules,” and to interpret law in the light of economic and
social facts. While not fully reducing law to social policy, sociological jurisprudence
took the first step in that direction. Legal realists, including Karl Llewellyn and
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Benjamin Cardozo, took the argument further, contending that judges make law (ius
facere) rather than merely discovering it (ius dicere). To them, law is to be made after
considering multiple social, economic, and political facts. The tag “legal realism” thus
conveyed the notion that a proper account of law is less a matter of explicating legal
doctrines than of observing what judges actually do when they interpret and apply
law, namely, contribute to the formation of social policy.

Although it might be doubted that these schools of jurisprudence rescued American
law from the clutches of positivism, certainly they depicted the law as something
more complicated and dynamic than the command of a sovereign; at least
temporarily, these schools of jurisprudence satisfied the quest to have positive law
rooted in something more than itself. The theories were tailor-made for a people
agnostic about metaphysical truths but irrepressibly earnest in pursuing the tasks of
progress and social reform.

There were, of course, notable exceptions to this rule. Edward S. Corwin’s 1928-29
articles in the Harvard Law Review, eventually published as The “Higher Law”
Background of American Constitutional Law (1955), traced both the theory and
practice of American constitutional law to ideas of natural justice implicit in the
English common law tradition, and beyond that to the ancient concept of ius naturale.
It is worth noting, however, that Corwin’s work was not widely read until it was
assembled into a monograph in 1955, after the natural law renascence was well under
way. In the early 1930s, Charles Haines’s The Revival of Natural Law Concepts
(1930) and Benjamin Wright’s American Interpretations of Natural Law (1931) also
investigated the role of natural law in American jurisprudence.

Still, Corwin, Haines, and Wright were not especially interested in the philosophical
grounds of natural law. Like the advocates of sociological jurisprudence and the legal
realists, they were interested primarily in what judges do. To be sure, until the 1890s
there was relatively little reason for judicial review to ignite debates over natural law.
For example, in federal cases adjudicated during the early years of the Republic, the
theme of natural law arose infrequently and even then only indirectly. Admittedly, the
federal courts of the nineteenth century did face problems of natural justice in
connection with slavery. Even so, most federal judges enforced the written terms of
the fugitive slave clause.14 The Dred Scott case in 1857 was perhaps a premonition of
a debate as to whether judges should avail themselves of moral theories in
adjudicating constitutional cases, but the problem was settled by Congress after the
Civil War. Abolitionist enthusiasm for natural justice found expression in the
legislative rather than the judicial arena.

Corwin, Haines, and Wright’s interest in natural law was piqued by judicial events
that began to transpire three decades after the Civil War. In the 1890s the Supreme
Court embarked on a new interpretation of the due process clause of the Fourteenth
Amendment. Due process guarantees were invested with “substantive” meanings and
purposes, especially with regard to rights of property and contract. Over the next two
decades, federal courts struck down hundreds of state laws under the rubric of
“substantive due process.” Both partisans and critics of this new jurisprudence
understood that the courts were using something like natural law reasoning.15
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In varying degrees, Corwin, Haines, and Wright approved of what seemed to be a
fresh “revival” (to cite Haines’s term) of natural law, especially in defense of
individual liberty against government.16 But this attitude was not widely shared, and
it certainly did not represent a significant movement in the universities or law schools,
not to mention the wider public. This is easily explained. At that time, the judicial
discovery of natural rights was perceived not only as antipopulist but as contrary to
social reform. By their advocates, these newly discovered rights were deemed to be
bulwarks of individual economic liberty, upheld against the policies of social reform
enacted by state legislatures in the early part of this century, and then by the New
Deal Congress during the Depression. In defending individual property rights from
the bench during a time of economic crisis and dislocation, the Court made natural
law appear contrary to the common good. Here, of course, we are not passing
judgment on that jurisprudence (natural law theory, after all, is typically used to check
legislative will, whether of kings or of democratic majorities); rather, we are
explaining why a very interesting episode of natural law reasoning in the 1930s fell
flat. Not only in America, but even more so in Europe, there prevailed a popular urge
to remove whatever was deemed an impediment to strong legislative and executive
action in addressing the crises of the decade. In any event, with the retirement in 1938
of Justice George Sutherland this era of judicially enforced natural rights came to a
close.17

Interestingly, although Heinrich Rommen has relatively little to say about the Anglo-
American traditions of natural law jurisprudence, he does mention the institution of
judicial review.18 Indeed, he refers approvingly to the project of juridically applied
natural law. On this matter, two points need to be made. First, Rommen was not
trying to insinuate himself into a debate over American constitutional law. He shows
little or no awareness of the currents and riptides of debate over use of natural law by
the Supreme Court. Rommen refers to the institution of judicial review in order to
make the philosophical (rather than constitutional) point that the mere fact that a law
is posited by the will of a lawmaker is neither the first nor the last word in what
constitutes a law. Wherever there is a Bill of Rights, he observes, there is a “strong
presupposition” that the law is not out of harmony with natural law.19 Second, we
need to remember that in Europe—in Germany and Italy in particular—the problems
of the Great Depression quickly led to centralized state authority that brutally
trampled on individual rights in the name of the common good. Thus, for many
Europeans like Rommen,20 the discovery and defense of individual rights by the
United States judiciary, especially in the face of a public emergency like the
Depression, certainly appeared to be evidence of a tradition lost in Europe.

The renascence of natural law theory in the 1940s and 1950s owed little to this rather
specialized issue of judicial review; if anything, it had to overcome an allergic
reaction to that subject.21 In any case, the recently transplanted Europeans were far
more interested in philosophical, and in what might be called civilizational, issues.
Consider, for example, the first round of publications produced by these thinkers:
Rommen’s The Natural Law was published in English translation in 1947; Leo
Strauss’s National Right and History in 1950; Simon’s Philosophy of Democratic
Government, and Maritain’s Man and the State in 1951; and Voegelin’s New Science
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of Politics in 1952. In these books the problem of the moral foundations of law and
politics are treated speculatively, broadly, and, for lack of a better term, classically.

To some extent, the interests of these émigrés overlapped. They agreed, for example,
that the origins of modern totalitarianism are to be found in the Enlightenment; they
also agreed that the Romantic reaction worsened rather than corrected the
Enlightenment’s consequences. The contrast between the philosophy of the ancients
and moderns became a trademark of the Straussian school, but virtually all of the
émigré thinkers, including Rommen in The Natural Law, drew some version of that
distinction. Yet it would be a mistake to suppose that their common interests and
overlapping research programs amounted to a common doctrine of natural law. Leo
Strauss, Eric Voegelin, and Catholics like Rommen, had distinctively different
approaches to the subject.

Besides the obvious fact of their religion, the Catholic thinkers had at least three
things in common that distinguished them from the other émigrés. First, Rommen,
Simon, and Maritain shared a philosophical vocabulary that was rooted in scholastic
thought, specifically in the work of Thomas Aquinas. Second, for the Catholic
thinkers the philosophy of natural law was a living tradition: that is to say, it was not
only a concept to be expounded according to the philosophy of the schools, it was a
tradition formed by centuries of application to a wide array of intellectual and
institutional problems. Third, the Catholic thinkers were more confident in building
and deploying a system of natural law. Not only Heinrich Rommen, but also such
well-known Thomists as Jacques Maritain and the American Jesuit John Courtney
Murray wanted to rescue the concept of natural rights from what they deemed the
dead-ends and errors of modern philosophy—a project that was a contradiction in
terms to many, if not most, of the writings and students of Leo Strauss.

At midcentury, then, these Catholic thinkers were confident that the crisis of the
Second World War provided an opportune moment for reconsidering democratic
institutions in light of traditional natural law theory. Because this Scholastic tradition
informs almost every page of Rommen’s The Natural Law, it will be helpful briefly to
examine it.

The word scholasticism derives from the dialectical method of the medieval schools,
in which the dicta of authorities (auctoritates) in matters of theology, law, and
philosophy were submitted to a very complex and open-ended form of
systematization. Beginning with the compilation and classification of authoritative
dicta, the data were to be interrogated, distinguished, and disputed. The scholastic
method was in part the legacy of the legal revolution of the twelfth century, when the
Roman Catholic Church, having secured its legal autonomy from the Carolingians,
consolidated its independence by systematizing ecclesiastical customs and legal
rulings. In about 1140, for example, Gratian, a Camaldolese monk from Bologna,
produced the Concordantia discordantium canonum (Concordance of Discordant
Canons). Comprising some four thousand different texts and authoritative dicta, the
so-called Decretum Gratiani formed the first part of what eventually became the
Corpis iuris canonici (the Code of Canon law). Gratian’s work was a conduit for
legal, philosophical, and theological opinions about natural law as well as for many
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other legal subjects. His method of reconciling, or harmonizing, diverse opinions
became a model for the golden age of scholasticism in the schools of the thirteenth
century.

About fifteen years later (circa 1155), Peter Lombard adopted a similar method in
treating theological opinions in Sententiarum libri quatuor, and as a young student in
Paris a generation later, Thomas Aquinas studied and wrote a commentary on the four
books of the “Sentences of Lombard.” Thomas’s unfinished Summa theologiae, which
he composed off and on for more than a decade in Paris and Italy during the mid-
thirteenth century, is widely regarded as the most masterful expression of medieval
scholasticism. This is because Thomas set out not only to harmonize nearly a
millennium of theological opinions but also to treat the “new” learning of the recently
recovered pagan philosophers, especially Aristotle.

Though he was well aware of the emerging legal systems of both civil and canon law,
Thomas was not professionally trained in the laws. He was, instead, a Dominican
theologian. In all his writings there is but one discussion of law for its own sake; this
is found in the prima-secundae (1-11) of the Summa theologiae, questions 90 through
108. Most of this so-called “Treatise on Law” examines human and divine positive
law as well as the /ex nova, or “New Law,” of the Gospel. It is perhaps paradoxical
that while Thomas’s treatment of natural law is by far the most influential and
certainly the most quoted discussion of the subject in the history of philosophy,
Thomas himself had relatively little to say about natural law. Whereas his Summa
theologiae consists of more than five hundred discrete questions, only one is devoted
exclusively to the lex naturalis.22

In this case, however, quantity is misleading; for in terms of the clarity of its analysis
and exposition, the synthesis of materials (legal, theological, philosophical, political),
and the deft application of natural law to disputed issues of human conduct (just war,
theft, polygamy, etc.), Thomas’s work in this area was a significant achievement. It is
written serenely and in a manner that a modern reader might regard as understated,
but it is all the same a tour de force. It outlived its immediate medieval context and
the various “Thomisms” that have evolved in the intervening centuries.

Thomas’s natural law theory had its greatest influence long after the Middle Ages.
During the period of late scholasticism (roughly, the sixteenth and seventeenth
centuries) Dominican and Jesuit theologians resurrected Thomas in order to respond
both to the Reformation and to a series of international political crises. These crises
were brought about by new and potent expressions of royal absolutism on the part of
Protestant and Catholic sovereigns and by moral and political conflicts ignited by
their colonial policies in the New World. In a period of civil wars and domestic
disturbance, theories of royal absolutism were geared to enhance executive power. It
is the recurrent story of natural law theory that it crops up precisely when the political
order removes barriers to legislative and executive will.

Such is what happened during the Baroque era, where these issues were debated in the

seminaries and in the courts of the Hapsburgs. Two centuries before the American
Revolution, and nearly three centuries before the American Civil War, issues of
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political self-determination and slavery were debated in terms framed by Thomistic
natural law theory. For example, the Dominican theologian Francisco Vitoria argued
successfully for the natural rights of native peoples in the Indies and developed
exacting criteria for the use of war by nations. His lectures, called the Relectiones
(1527-40), influenced Hugo Grotius and the emerging modern jurisprudence of
international law. Another Spanish Dominican, Bartolomé De Las Casas, whose
Historia de las Indias (1561) was translated into several languages, worked and wrote
tirelessly for the natural rights of Indians to political liberty and property.
Consequently, the transition from medieval doctrines of natural law to modern
conceptions of natural rights was achieved in no small part by Spanish scholastics.23

The best known of the late scholastics was the Spaniard Francisco Suérez
(1548-1617), whose De Legibus ac Deo Legislatore (1612) was the most ambitious
effort in the modern period to construct a Thomistic legal theory. Noteworthy for our
purposes is that Rommen’s first book, Die Staatslehre des Franz Suarez (1927), was
on Sudrez, and there are repeated references to the Spanish Jesuit in The Natural Law.
It was Suérez who vigorously defended the legality of natural law, which he applied
to problems of political consent, just war, and right of revolution against unjust
political authority. His emphasis upon the divine ground of natural law, and his
critical application of it against the exaggerated imperial power of temporal
sovereigns suggests that Sudrez is more deserving of the title “father of modern
natural law” than merely to be known as a “late” interpreter of Aquinas. Indeed,
Suarezian natural law exerted considerable influence on both Catholic and Protestant
legal and political theorists. That during the Second World War the Carnegie
Endowment for International Peace published a Latin-English edition of Suarez’s De
Legibus is but one measure of his continuing influence.

More immediately, Rommen and his fellow Catholic thinkers were the products of a
new wave of scholasticism that can be traced to Pope Leo XIII’s encyclical Aeterni
Patris (1878). Leo called for a return to the primary sources of scholastic philosophy,
especially to Thomas Aquinas. Whereas “late scholasticism” was bred primarily in
Roman and Spanish seminaries, the “neo-Thomism” prompted by the Leonine reform
was led by lay scholars, many of whom taught in secular universities.

Neo-Thomism was marked by two main traits. The first was scholarly attention to
original texts, which in turn led to fresh interpretations of the premodern natural law
traditions. The second, and somewhat opposite tendency, was a lively interest in
making the old traditions relevant to contemporary political and legal problems.
Indeed, it was the combination of the two that made neo-Thomism the most creative
period of scholasticism, which flourished in the absence of anything resembling the
medieval schools.

Papal encyclical letters became another significant transmitter of the scholastic
tradition by setting forth in brief form the principles that ought to apply to
controverted issues of social, political, and economic policy. Rommen was
imprisoned by the Nazis precisely because of his efforts in behalf of just such
encyclical teachings. Pope Leo XIII himself issued more than eighty such encyclicals
that addressed social issues such as the rights of workers and church-states relations,
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as well as more philosophical questions such as the origin of political authority. As
Europe moved through the crises of the First World War, the Depression, the rise of
Fascism, and the Second World War and its aftermath, the encyclicals became an
increasingly important source of Catholic thinking on political matters.

Two points need to be made about the social encyclicals. The first is that these
encyclicals produced an extensive body of applied natural law on issues both great
and small, from the problem of socialism and rights of private property to the morality
of dueling. The second point is the more important one for understanding Rommen’s
work. The encyclicals provided a model for integrating two philosophical
perspectives that had not been successfully unified in scholastic natural law doctrines.
On one hand, the encyclicals were “conservative” on the intellectual grounding of
natural law and quite traditional on particular matters of moral conduct; on the other
hand, they were operationally “liberal” on many of the great political questions of
modernity. For example, they favored the principle of subsidiarity against the
practically unlimited powers of modern states; they supported the people’s right to
select the particular form of government; they upheld the rights of individuals to
organize into labor unions, to hold property, and to enjoy religious liberties.

Rommen, Maritain, Simon, and John Courtney Murray certainly shared the conviction
that a traditional metaphysics of natural law could be expounded without its having to
adopt an antimodernist stand on political institutions. As Rommen put the question in
The State in Catholic Thought, the perennial philosophy must eschew the romantic
reaction against modernity, a reaction that led many Catholic apologists of the
nineteenth century to want to “restore the lost thrones and support restored ones.”24
On that view, natural law would degenerate into an ideology that aspires to identify
contingent social and political forms with first things in the metaphysical order.
Perhaps the greatest achievement of Rommen and the other European neo-Thomists
of his era was to decouple the traditional doctrine of natural law from the nineteenth-
century conservative reaction against the constitutional democracies born in the age of
revolution.25 This freed such American Thomists as Mortimer Adler and John
Courtney Murray to be, at once, metaphysical conservatives and partisans of
constitutional democracy.

Having surveyed the historical background and foreground of Rommen’s The Natural
Law, let us turn to his philosophy. Rommen divides The Natural Law into two parts,
historical and systematic. At the outset, Rommen poses his central question: “How
can laws bind the conscience of an individual? Wherein lies, properly speaking, the
ethical foundation of the coercive power of the state’s legal and moral order?”26
Whatever else law accomplishes—teaching civic values, inducing harmony,
preserving social order, rendering justice, punishing the recalcitrant—everyone will
admit that law is a peremptory command: it does not merely give advice or counsel
but takes something off the menu of options for private judgment and choice.
Etymologically, the word law (lex) 1s derived from the verb “to bind” (/igare). The
perennial question is zow law binds a multitude of free agents who are capable of
forming their own judgments and making their own decisions.
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Answers to the question of how law binds free agents gravitate toward one of two
poles, which Rommen characterizes as lex-ratio versus lex-voluntas.27 In the first
part of the book he investigates the intellectual history of the question; in the second
part, he investigates the philosophical issues. Here, it will suffice to give a brief
summary of Rommen’s position.

For Rommen, natural law thinking has always thrived in the /ex-ratio tradition.
According to this tradition, law binds by way of rational obligation. To use the older
scholastic terminology, law is neither force (vis coactiva) nor mere advice (/ex
indicans) but is rational direction (vis directiva). The lex-ratio position contends that
the intellect’s grasp of what ought to be done comes first; the force executing that
judgment comes second, after the directive of reason. Interestingly, Thomas Aquinas
insisted that command is principally a work of reason. He believed that without the
measure of action grasped and communicated by the intellect executive force is blind
and arbitrary.28 For example, when we say that force must be justified by law, we
recognize at least implicitly that law and force are not the same thing. So, it is one
thing to say that force without law is unjustified, but it is quite another thing to
suppose that law is force. Thus, for the intellectualist tradition, law and liberty are not
necessarily in opposition, because they are grounded in the same source, namely the
intellect’s measuring of action.29 The lex-ratio tradition holds that only on the ground
of the primacy of reason can we make sense of law as obligation rather than as a
literal binding in the fashion of force.30

The lex-voluntas tradition, however, holds that law binds human liberty because of the
superior power or will of the legal authority. That authority may have proper
credentials to exert such force (the governed perhaps have willed for him to do so).
Moreover, the sovereign may take care to express his commands in proper syntactical
form. Nevertheless, the law remains a species of force. It may be a human artifact that
proves quite useful and even necessary for social life, but it is force none the less.
Thus, the lex-voluntas tradition insists that the will comes first, and reason, which
guides the application of the command, comes second. On this view, law and liberty
stand in opposition, for the free motion of an individual can be counteracted or
redirected only by the will of another. Hence, the coercive function of law is not
secondary, but primary.

Rommen traces the idea of law as force majeur to debates in the Medieval
schools—debates that initially concerned issues of theology and metaphysics rather
than jurisprudence.31 In deference both to divine omnipotence and to supernatural
charity—traditionally understood to be perfections of the volitional
power—Franciscan theologians (e.g., Ockham and Scotus) depicted God’s
governance principally in terms of the will. The doctrine of voluntarism holds that the
will legislates and reason executes. Some scholastic theorists in this school held that
by a pure posit of the will God can change the terms of justice, even to the point of
abrogating the Decalogue and the natural moral law. Accordingly, reason cannot
count as a reason, as it were, against a unilateral projection of will on the part of the
sovereign, beginning with the divine sovereign. Rommen believes that modern secular
varieties of world-view positivism are the legacy of this theological debate.
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He likewise calls attention to the philosophical doctrine of nominalism, also advanced
by Franciscan theologians in the medieval schools. Nominalists held that the human
intellect is capable of grasping only singulars; universals are but vocal utterances or
names imposed upon an aggregate of singulars. Thus, nominalists could assign to the
human intellect only the work of logically and analytically organizing names, which,
at bottom, are arbitrary, possessing no extramental foundation. This philosophy could
not but influence jurisprudence. Debates over what is to be deemed “good,” “bad,”
“just,” and “unjust” could be resolved on nominalist premises in one of two ways:
either by looking in a dictionary or by imposing a solution by dint of force. Again, for
Rommen, this medieval debate provided the historical background for the disrepair of
the legal profession as he knew it. Law was to be conceived as a unilateral projection
of will on the part of the sovereign, and lawyers became technicians of the dicta.

In Rommen’s view, despite claims of giving preeminence to reason in public affairs,
the Enlightenment generally followed the /ex-voluntas philosophy. Concerning Locke,
for example, Rommen writes, “Locke substitutes for the traditional idea of the natural
law as an order of human affairs, as a moral reflex of the metaphysical order of the
universe revealed to human reason in the creation as God’s will, the conception of
natural law as a rather nominalistic symbol for a catalog or bundle of individual rights
that stem from individual self-interest.”32 Legal and distributive justice are reduced to
the model of contract, in the fashion of commutative justice; the will of the
contractors creates not only the determinate form of political institutions but the
political common good itself. So, in answer to the question of how law binds the
conscience to act in accord with the common good, Locke emphasizes the principle of
consent, which itself is motivated chiefly by interest in preserving life and property.
Though the Enlightenment natural law theories began (in Grotius) and ended (in
Kant) with efforts to preserve the principle of /ex-ratio, Rommen interprets the era as
a cumulative erosion of the philosophical grounds for maintaining the authority of
reason with respect to the will, the priority of the natural order of sociability and
common good with respect to contracts, and generally the notion of a moral law not
reducible to the lower “laws” of psychophysiological forces. Thus, for Rommen, the
Enlightenment delivered into the hands of its successors a natural law tradition much
weakened and ill-prepared to resist the full-fledged positivisms of the nineteenth and
twentieth centuries.

Of all the versions of law as force majeur the one that triumphed in Germany
developed in the soil of nineteenth-century romanticisms and vitalisms, which viewed
the state as an expression of a nonrational Volksgeist or la tradition. Rommen was
convinced that the Fascist idea of the state as an organic expression of a collective
racial or ethnic will was the legacy not just of Rousseau but of medieval Franciscan
mysticism and supernaturalism.33 But, however its mythology differed from the
positivisms of the English-speaking world, and however its notions of collective
vitalism and will differed from the individualist doctrines of appetite across the
English Channel, European Fascism took the side of lex-voluntas.

The classical definition of justice is giving to each what is his due, ius suum cuique

tribuere.34 Rommen points out that in commutative justice the ius is what is owed to
another person; in distributive justice the ius is what the community owes to the
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individuals; and in legal justice the ius is what individuals owe to the polity. In any
case, there can be no act of giving, and hence no command to perform the act, unless
there is first a ius. Until or unless someone can rightfully claim “this is owed to me
[him, or them],” there is literally no issue of justice. So, the most rudimentary form of
natural law thinking arises in connection with the question of whether the ius is the
mere artifice of positive law. Does this life, property, dignity, and status belong to me
(him or them) exclusively by virtue of a contract or decree of the state or, for that
matter, by the assertion of an individual?35

Both natural lawyers and positivists agree that some terms and relations of justice
arise by the artifice of legal contracts and positive decrees. There is no natural law
requiring motorists to drive on the right side of the road (legal justice), or for money
lent to be repaid at a certain rate of interest (commutative justice), or for providing
college education benefits to veterans (distributive justice). Undoubtedly, in each of
these examples the issue of what is “mine and thine,” and of who owes what to whom,
is determined by customs, contracts, or statutes. In this respect, Rommen calls
attention to what every lawyer knows: namely, that much of the law consists of norms
that are quite arbitrary—arbitrary, that is, not in the pejorative sense of being
irrational or merely willful, but rather in the sense that the material norm is not in
itself an issue of morality. “Many police ordinances (e.g., traffic regulations), which
serve merely a subordinate purpose of means to an end, exhibit no materially moral
content. The same is true of the technical rules governing legal procedure or the
organization of law courts. These norms bear such a technical, formal, and utilitarian
character that the qualifications of moral or immoral cannot be applied to them.”36
Because these laws have no material moral content in themselves, they can bind
conduct only because there exists a prior scheme of obligation. One might presume
that the traffic ordinance is related to an antecedent obligation of legal justice to act in
accord with the common good; so, no one naturally or even morally owes the
community the act of stopping at a red light until that ordinance is seen in the context
of a more fundamental obligation.

And this brings us back to the deeper and more interesting question: Are laws, all the
way down, as it were, merely a human posit, none having material moral content until
conjoined with a declaration of the will? Whether that will be the little will of an
individual, the communal will of custom, or the sovereign will of the state makes no
difference to the central philosophical question. The train of causality in law will have
to begin and end in an act of force. The terms of justice must be arbitrarily
constructed and laid as a template over a social world that bears no objective terms of
relations of justice. Indeed, if law is but a posit of the will, then the law can make it
“right” to give death to an innocent person intentionally, or to make the perpetrator of
violence the innocent person; to exact penalties with no finding of guilt or fault; to
treat adults as children, persons as chattel; and to declare property ownership by
individuals a crime. To be sure, most positivists would declaim the aforementioned
acts. They might claim that if the law tries to reverse everyone’s ordinary expectations
of justice, disorder would quickly ensue. Further, the positivist might agree that there
are some limits—of a physical, psychological, or even social nature—that influence
the making of positive law and set parameters for any efficient posit of the will.
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For the natural law tradition, what stands prior to the declaration of the will is not a
set of contingent facts that a lawgiver would be prudent to bear in mind; rather,
positive law presupposes obligations that arise independent of any decree or
application of force by a human legislator. The social and legal world does not consist
of mere facts organized and moved around by acts of force, but of principles of
obligation, discovered by experience and reason. As Rommen points out, natural law
is opposed to positivism, not to the positive law.37 The art of positive law is a
creative extension of the order of justice discovered by the intellect. The positive law
neither creates all obligations from scratch nor deduces every new term of obligation
from the natural law. Thus Rommen insists that the positive law cannot be well
understood either by positivism or by rationalism. The former, he explains, requires
human law to arbitrarily construct all norms of justice; the latter leaves to human law
no creativity or novelty.38 Rommen writes:

The natural law calls, then, for the positive law. This explains why the natural law,
though it is the enduring basis and norm of the positive law, progressively withdraws,
as it were, behind the curtain of the positive law as the latter achieves a continually
greater perfection. This is also why the natural law reappears whenever the positive
law 1s transformed into objective injustice through the evolution and play and vital
forces and the functional changes of communities.39

Here, our brief review of the philosophical question makes the problem look
deceptively simple. In The Natural Law Rommen is at pains to show that although the
question is relatively simple the vindication of a jurisprudence of natural law is quite
complicated. This is because the vindication depends upon an array of principles
about the human person, the relation between intellect and will, and the nature of
society. In a relatively healthy culture, these principles are given expression through
social, political, and legal institutions as well as through the judgments of common
sense. When these institutions are challenged, however, it becomes necessary once
again to inquire into first things. It is fitting, then, to conclude this introduction just
where we began. The Natural Law is not the work of an academician but is the effort
of a German lawyer to understand the moral and social bases of the positive law and
to exert philosophical intelligence in the face of Adolf Légalité. The problem of the
German legal profession in the 1930s rendered the book timely, but the philosophical
inquiry leads the reader to the perennial questions.

RUSSELL HITTINGER

University of Tulsa
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Translator’S Preface

The present volume is a translation of Die ewige Wiederkehr des Naturrechts
(Leipzig: Verlag Jakob Hegner, 1936). The English version, however, amounts to a
revised and enlarged edition of the original work. The author has, at my suggestion,
added many new sections; and he has further made, or consented to, several
alterations in the text itself. Thus the worth and importance of an already valuable
study of the history and philosophical foundations of the idea and doctrine of natural
law have been considerably enhanced, especially for readers of the English-speaking
world.

The studies and activities of the author peculiarly fitted him to interest himself in the
striking phenomenon of the perpetual recurrence of the natural-law idea. Having
completed his studies and obtained degrees in political economy as well as in civil
and canon law at the universities of Muenster and Bonn, he dedicated his talents and
abilities to the cause of Catholic social action in Germany during the last fateful years
of the Weimar Republic. From 1929 to 1933 he was head of the Social Action
Department, Central Office of the Volks-Verein at M.-Gladbach. More or less
simultaneously, too, he served as chairman, vice-chairman, director, and executive
vice-president of various other national and local German Catholic organizations and
institutes with educational, social, and economic aims. In one of these he was closely
associated with such well-known German Catholic students of society as Oswald von
Nell-Breuning, S.J., G. Gundlach, S.J., P. Tischleder, Goetz Briefs, Franz Mueller,
and the late Theodore Brauer.

With the advent to power of Hitler and his Nazi party, Dr. Rommen, who had
distinguished himself in the struggle against the Weltanschauung and concrete aims of
growing Nazism, was closely watched, carefully investigated, and finally arrested. His
thorough knowledge of law, however, besides the care he had taken to destroy
evidence which might prove incriminating in Nazi eyes, contributed at length, after a
month of confinement, to procuring his release. With his former sphere of activity
now closed to him, he lived henceforth under continual police surveillance. For some
years he worked as legal advisor of a Berlin corporation. It was during this period of
stress and personal insecurity that, in his leisure time, he wrote and published the
German original of the present volume, intended as a protest against the widespread
abuse of the idea of natural law in contemporary legal and political philosophy
generally, but in particular in those circles most influenced by the Nazi
Weltanschauung. It is to this circumstance that the author attributes what he modestly
refers to as shortcomings of the work.

In 1938 Dr. Rommen at last secured permission to go to England. Having then
obtained a teaching position in a Connecticut college, he brought his family to the
United States in the same year. Since that time he has been engaged in teaching, in
lecturing, and in writing. An American citizen, he now holds the position of professor
of political science in the College of St. Thomas, St. Paul, Minnesota.
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Dr. Rommen is the author of numerous scholarly and semipopular books, articles for
periodicals, and articles for encyclopedias in the field of legal and political
philosophy. In 1945 appeared his The State in Catholic Thought, a Treatise in
Political Philosophy (St. Louis: B. Herder Book Co.).

Except in works destined for restricted scholarly circles, the use of footnotes has been
declining in recent years. When scholars write for the general public, or even for the
educated portion of the public, they are accustomed to omit all scholarly apparatus.
Their reputation is the presumed guaranty of their undocumented statements and of
the authenticity of what quotations they do make. Thus the German original of the
present translation is entirely devoid of footnotes. However, the provenance of the
scattered quotations is almost always indicated by the respective author’s name in
parentheses, and the relatively few specific references to passages in such works
(especially in the case of St. Thomas Aquinas) are similarly inserted in the text.

Nevertheless, it seemed best, in adapting the volume to the Anglo-Saxon cultural
milieu, to take liberal advantage of the handy device of the footnote. Wherever it has
been practically possible, all citations and references have been identified and given
in full for those who may wish to check them. But a few quotations, which could not
be readily located, have been retained on the author’s responsibility. Moreover, in
view of the importance of many aspects of the problem of natural law in history and
philosophy, I have considered it desirable, and indeed eminently worth while, to add
on my own responsibility a considerable number of footnotes of a bibliographical,
illustrative, explanatory, and critical nature. It is hoped that the reader will find them
stimulating and helpful rather than distasteful and impeding; at all events, they can be
skipped or ignored at will. It would not, of course, have been difficult to multiply such
footnotes, particularly on the bibliographical side; but to overload the book with
footnotes would undoubtedly have been to defeat the purpose of the author.

Accordingly, apart from perhaps a dozen bibliographical indications furnished by the
author himself and a small number of precise references to passages in the works of
St. Thomas and in Roman law, the translator must be held responsible for all
footnotes, bibliographical and other.

An extensive treatment of moral problems from the standpoint of the natural law or
rational ethics often leaves the impression that ethics, as a branch of philosophy, is
quite sufficient to lead man to perfection and happiness, individual and social. From
such a viewpoint the supernatural order, with its elevation of man, divine revelation,
and divine grace, all too often takes on the appearance of something artificial or
unnatural, something unnecessary and superfluous. Mature reflection, however, will
show that such an impression is quite unwarranted. Neither as a science nor as an art
is ethics, or the doctrine of the natural moral law in its concrete applications, able of
itself to lead man as he actually is to his individual and social goal.

In the first place, past and present human experience forces us to agree with
theologians who hold that in the present condition of mankind divine revelation is
morally necessary in order that the natural moral law itself may be known by the
masses of men with sufficient ease, certainty, and fullness. It is true that by the light

PLL v5 (generated January 22, 2010) 21 http://oll.libertyfund.org/title/676



Online Library of Liberty: The Natural Law: A Study in Legal and Social History and Philosophy

of unaided reason men can know with certainty the more general and more
fundamental principles of right and wrong in their simplest applications; but for the
more remote conclusions of the natural moral law and for more complicated cases of
human conduct they stand practically in need of some help over and above natural
reason; and such assistance is afforded by divine revelation. In this sense revelation is
morally necessary for the sure and complete knowledge of the natural law. In addition
to divine revelation itself, an authentic and authoritative interpreter of both divine
revelation and the natural moral law, the Church, is likewise morally necessary to
safeguard and inculcate moral truths and values, to apply with sureness explicit and
implicit moral principles to concrete, complex, and changing circumstances of human
life and activity, and to settle moral difficulties and doubts that harass even the most
learned. This is true especially in domains where human interests and passions of
great driving power continually urge the acceptance of solutions that are specious but
disastrous. It is indeed undeniable that the great development, refinement, and
certainty of rational ethics in Christian circles owe very much to the extrinsic aids
afforded by divine revelation and Christ’s Church. Surely, as St. Ambrose, I think, so
well expressed it, Non in dialectica voluit Deus salvum facere populum suum.

But there is much more to the matter than this. Knowledge of what our duty is is one
thing; but, as daily personal experience teaches every one of us, the actual doing of
our duty is quite another thing. As the practical science which, in the light of the
primary moral principle and of human nature adequately considered, tells men what
acts are good and what are evil, ethics has its great drawbacks. What, then, shall we
say of ethics as the art which seeks to teach mankind an easy and efficacious way of
doing good and avoiding evil? Experience seems to teach clearly that it is far easier to
discover and propagate moral truth than to generate and generalize moral action. If
divine help is morally necessary for mankind’s adequate and sure knowledge of the
natural moral law, divine assistance is even more necessary for its due observance.
Indeed, the Church teaches that without special aid or grace from God a person cannot
observe the entire natural moral law for any great length of time.

In the second place, it is a fundamental article of the Christian faith that man has from
the very beginning been gratuitously elevated by God to an order of existence which
totally exceeds the strict requirements and capacities of his nature. This supernatural
order, with the supernatural goal to which man is destined, calls for a supernatural
principle of knowledge—revelation of both speculative and practical truths—and a
supernatural principle of activity in man, divine grace in its various aspects and with
its various effects. Hence no system of natural ethics, however perfect might be man’s
knowledge and observance of it, can meet all the needs of his de facto supernatural
elevation and orientation. As a consequence, divine revelation and divine grace,
besides being morally necessary for the knowledge and observance of the natural law,
are absolutely necessary for the knowledge and observance of the supernatural
obligations incumbent upon man by virtue of his actual destination to a supernatural
end.

But this supernatural order is neither artificial nor unnatural. Grace does not destroy

nature; it presupposes, perfects, and elevates it. The supernatural order perfects and
elevates the natural order in such a way that the latter is, as it were, integrated into the
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former. Yet human nature, unchanged in principle, retains its full value as a source of
knowledge of the direction in which man’s individual and social development,
perfection, and happiness lie. In fact, the Church and its theologians have always
viewed human nature, man’s natural end and inclinations, man’s natural faculties and
their objects, the natural law—in a word, the natural order—as indispensable sources
for determining the proper lines of human conduct which, with the aid of divine grace
and with supernatural equipment, man must follow in his quest of his supernatural
goal. We can and must distinguish, but without separating, the natural from the
supernatural order. Rational ethics, founded on the natural moral law, preserves,
therefore, its independence and value like any other branch of philosophy. In this way
it performs the valuable function of serving as a basis of understanding and agreement
between Catholics and all those who fail or refuse, for one reason or another, to
recognize consciously their actual and inescapable incorporation into the supernatural
order and their call to actual, full, and living membership in the authentic Church of
Christ.

In the arduous task of preparing this translation for the English-speaking world, my
requests for assistance met with a heartening response. The author himself, with
unfailing kindness and patience, rendered invaluable help by clearing up numerous
points which sometimes perplex the translator of a German work. Several other
scholars also contributed valuable suggestions in regard to certain thorny and
involved questions with which I have dealt: Rev. Dr. Francis J. Connell, C.SS.R., of
the Catholic University of America; Rev. Dr. Francis B. Donnelly of the Seminary of
the Immaculate Conception, Huntington, New York; Rev. Dr. John J. Galvin, S.S., of
St. Edward’s Seminary, Kenmore, Washington. But I owe most to the courteous
generosity of several of my confreres and colleagues. Rev. Leo P. Hansen, O.S.B.,
prepared the first rough draft of the present translation before he left to serve as
chaplain in our armed forces. Rev. Meinrad J. Gaul, O.S.B., and Rev. Luke
O’Donnell, O.S.B., gave unstintingly of their time and special knowledge throughout
the preparation of the manuscript. As on a former occasion, however, it is to Rev.
Matthew W. Britt, O.S.B., that I am most profoundly indebted. Expertly and
meticulously he labored over the entire manuscript and strove mightily to impart a
degree of readability to the translation. In many other ways, too, his patience,
knowledge, interest, and encouragement made it possible to bring to a conclusion a
task which, it is now easy to feel and see, should have been left to another.

THOMAS R. HANLEY, O.S.B,,

St. Martin’s College,
Lacey, Washington
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PART ONE
History Of The Idea Of Natural Law
CHAPTER I

The Legacy Of Greece And Rome

The doctrine of the natural law is as old as philosophy. Just as wonder,1 according to
Aristotle, lies at the beginning of philosophy, so, too, is it found at the beginning of
the doctrine of natural law.

1In the early periods of all peoples the mores and laws, undifferentiated from the
norms of religion, were looked upon as being exclusively of divine origin. The order
according to which a people lives is a divinely instituted order, a holy order. This is
true of the ancient Greeks, among whom all law was stamped with the seal of the
divine. It likewise holds good for the early Germans: their law bore in the primitive
period a distinctly sacred character. Nor is it any less true of the Roman people,
whose legal genius enabled its law twice to become a world law.2 For among the
Romans, too, law in the earliest times was divine law. Moreover, even the later
period, when the Romans had already hit upon the distinction between strictly sacred
law (fas) and profane law (ius), still afforded clear evidence of the sacred origin of
Roman law: the pontifices remained the dispensers and custodians of the law until
Roman legal reason emancipated itself from this secret law of the priests.

This theological cast of all primitive law has two characteristics. Such law is
essentially unchangeable through human ordinances, and it has everywhere the same
force within the same cultural environment.

The idea of a natural law can emerge only when men come to perceive that not all law
is unalterable and unchanging divine law. It can emerge only when critical reason,
looking back over history, notes the profound changes that have occurred in the realm
of law and mores and becomes aware of the diversity of the legal and moral
institutions of its own people in the course of its history; and when, furthermore,
gazing beyond the confines of its own city-state or tribe, it notices the dissimilarity of
the institutions of neighboring peoples. When, therefore, human reason wonderingly
verifies this diversity, it first arrives at the distinction between divine and human law.
But it soon has to grapple with the natural law, with the question of the moral basis of
human laws. This is at the same time the problem of why laws are binding. How can
laws bind the conscience of an individual? Wherein lies, properly speaking, the
ethical foundation of the coercive power of the state’s legal and moral order? Closely
connected with these problems is the question of the best laws or best state, a matter
which from the time of Plato has engaged the attention of nearly all exponents of the
great systems of natural law. Before long, however, a related idea made its
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appearance. This was the view that the tribal deities are not the ultimate form of the
religious background of reality. For if an eternal, immutable law obliges men to obey
particular laws, behind the popular images of tribal deities exists an eternal, all-wise
Lawgiver who has the power to bind and to loose.3

It is quite understandable, then, that the philosophical conception of the natural law
should have made its first appearance in the area of Western culture among the
ancient Greeks. This dynamic people was endowed with a penetrating critical
intelligence, with an early maturing consciousness of the individual mind, and with
great power of political organization. Indeed, Western political philosophy likewise
originated in this gifted people.

It is a remarkable fact that at the very beginning of the Greek philosophy of law (or
rather of the laws), and therewith of the natural law, a distinction came to light which
has survived down to the present time, a distinction between two conceptions of the
natural law. One is the idea of a revolutionary and individualistic natural law
essentially bound up with the basic doctrine of the state of nature as well as with the
concept of the state as a social unit which rests upon a free contract, is arbitrary and
artificial, is determined by utility, and is not metaphysically necessary. The other is
the idea of a natural law grounded in metaphysics that does not exist in a mythical
state of nature before the “laws,” but lives and ought to live in them—a natural law
which one would fain, though somewhat ineptly, style conservative. It is further
significant that the notion of God as supreme Lawgiver is intimately connected with
the latter conception. Both of these tendencies are already plainly visible in the first
Sophists and in Heraclitus, the great forerunner of Plato.

Heraclitus of Ephesus (cir. 536470 b.c.) is famous for his thesis that “all things flow;
nothing abides.” But this ceaseless changing of things led him directly to the idea of
an eternal norm and harmony, which exists unchangeable amid the continual variation
of phenomena. A fundamental law, a divine common /ogos, a universal reason holds
sway: not chance, lawlessness, or irrational change. Natural occurrences are ruled by
a reason that establishes order. Man’s nature as well as his ethical goal consists, then,
in the subordinatio